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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8251. 


DANIEL F. BOONE, Appellant, 
v. 

MARTHA LIGHTNER BOONE, Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This appeal involves a review of a final decree of tli€^ Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, granting the writ of habeas corpus, and is prosecuted 
pursuant to the provisions of Title 17, Section 101, Code of 
1940 (Title 18—Section 2G, Code of 1929). Nuckols v. Nuck- 
ols, 38 App. D. C. 441. 

The District Court had jurisdiction under the provisions 
of Title 11, Section 315, and Title 16, Section 808 of the 1940 
Code (Title 18, Section 57 and Title 24, Section 2(j)8 of 
1929 Code). Appellee filed a petition for the writ of habeas 
corpus and appellant filed an answer. After a hearing the 
District Court granted the writ of habeas corpus (Appel¬ 
lant’s App. 27-28). 
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STATEMENT OF THE CASE. 

The facts, briefly stated, are that Daniel F. Boone, the 
appellant, and Martha Lightner Boone, the appellee, are 
husband and wife and have two children; a boy now about 7 
years of age, and a girl now about 4 years of age. They 
lived together as man and wife in the state of North Caro¬ 
lina until about April 13, 1939, when they separated (Ap¬ 
pellant’s App. 24) and on September 30, 1939, they entered 
into a formal separation agreement, whereby the wife gave 
to the husband the entire and absolute custody of the two 
children, reserving to herself the right of visitation on 2 
days each month. He already had the custody of the chil¬ 
dren since the separation and has had it ever since. About 
November 1, 1940, appellant moved from North Carolina 
with the children to the District of Columbia, and estab¬ 
lished a home for them here. The children have never been 
in North Carolina since (Appellant’s App. 16, 34, 35). 

On April 16, 1941, the husband, then living in the District 

of Columbia, sued his wife in North Carolina for divorce on 

the ground of 2 years separation. He claimed his legal 

residence there. His wife filed an answer, admitting the 

separation, but countered with a petition that the custody 

of the two children be taken a wav from the husband and 

% 

given to her (Appellant’s App. 12, 13, 14). On June 23, 
1941, the husband was in North Carolina for the trial of his 
divorce case and it came on for hearing before Judge Rous¬ 
seau and on July 2, 1941, the Judge entered an order, say¬ 
ing nothing about the divorce, but giving the wife the cus¬ 
tody of the children (Appellant’s App. 12). An appeal was 
taken by the husband from that order but the appeal was 
dismissed on technical grounds (Appellant’s App. 3). 

On June 23, 1941, after he testified, the husband left 
North Carolina and gave up his residence and domicile there 
and established the same in the District of Columbia where 
he later bought a $16,000 home on 16th Street (Appellant’s 
App. 45, 46). 
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After the separation and during the pendency of the 
North Carolina litigation and thereafter, the wife visited 
the children in the District of Columbia, where they were 
with the appellant, more or less regularly, as provided in 
the separation agreement (Appellant’s App. 16, 18, 40, 41, 
65, 71). On February 6,1942, the wife filed her petition for 
the writ of habeas corpus in the Court below for the custody 
of the children, alleging that her husband was detaining 
them illegally and had failed to obey the North Carolina 
decree of July 2,1941 (Appellant’s App. 1-6). The husband, 
in his answer, contends in the main that the children never 
were before the Carolina Courts and that the order :ls not 
binding on him and has no extra-territorial effect and that 
the wife is not a fit custodian and the welfare of the children 
is best subserved by their being permitted to remain m his 
custody in the District of Columbia (Appellant’s App. lb- 
21). The petition for the writ and the answer also squarely 
raise the question of the fitness of the mother to be the cus¬ 
todian (Appellant’s App. 5,17,18). 

Upon the hearing of the issues in the District Cour|t, the 
presiding judge ruled that he could not and would not go 
behind the North Carolina decree, and excluded all evidence 
as to prior facts and events. He considered himself bound 
by the North Carolina decree. The appellant contended 
right along and now contends that the facts in this case arc 
such that the North Carolina decree has no extra-territorial 
effect, especially in view of the fact that the children were 
never in the state of North Carolina since November 1940, 
and have at all times since that date been physically and 
actually domiciled in the District of Columbia. (Appel¬ 
lant’s App. 16, 34, 35). 

Considerable testimony was adduced showing that there 
had been a substantial change and improvement in the chil¬ 
dren and their custodianship and manner of living since the 
entry of the North Carolina decree. Besides the appellant, 
his housekeeper, physician, maid, and many disinterested 
persons testified as to this change. 
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The trial Court took the view that there had not been suf¬ 
ficient change shown to justify a modification of the provi¬ 
sions of the North Carolina decree and granted the writ 
of habeas corpus (Appellant’s App. 27). 

STATEMENT OF POINTS. 

1. The Court erred in holding that it was bound by the de¬ 
cree of July 2, 1941, of the Superior Court of Forsyth 
County, State of North Carolina. 

2. The Court erred in holding that the said decree was valid 
and entitled to full faith and credit by the Courts of the 
District of Columbia. 

3. The Court erred in holding that the children were domi¬ 
ciled in North Carolina and before the Superior Court of 
Forsyth County in connection with and at the time of the 
divorce proceeding instituted by appellant. 

4. The Court erred in not permitting appellant to introduce 
evidence as to facts existing prior to July 2,1941, respect¬ 
ing the welfare, custody and maintenance of the children 
and testimony as to the appellee’s manner of living, con¬ 
duct, statements, and general behavior prior to July 2, 
1941, as affecting her present character and fitness to be 
custodian of the children of the parties hereto. 

5. The Court erred in not holding that it was for the best in¬ 
terest of the children that they should remain in AVashing- 
ton in the custody of the appellant, and in not holding that 
conditions had sufficiently changed between July 2, 1941, 
and the time of the hearing to justify their remaining 
with appellant, irrespective of the order of July 2,1941, of 
the Courts of North Carolina. 

SUMMARY OF ARGUMENT. 

The argument, to follow, can for the sake of convenience, 
best be summarized under three principal headings: 

1. The North Carolina decree of July 2,1941, has no extra¬ 
territorial effect because the children were not before the 
North Carolina Court at any time. The children became 






residents of the District of Columbia in November 1940, and 
have not been in North Carolina since. The divorce suit was 
not filed there until April 1941. The decisions of this Court 
in Seeley v. Seeley, 30 App. D. C. 191, and Slack v. Perrine, 

9 App. I). C. 128, would alone be sufficient to sustain this 
proposition, although many others are referred to in the 
main argument. 

2. The appellant should have been allowed to prove 
the unfitness of the appellee to be the custodian by shov ing 
her past life, prior to July 2, 1941. Character and fitness 
cannot be determined alone by the present circumstances 
but have to be based upon the past as well. This was on<b of 
the issues of the pleadings and should have been considered 
by the Court. 

3. While a trial Court has wide latitude in matters per¬ 
taining to the custody of children, and there is a rule that 
ordinarily Courts will not make changes in custody unless a 
substantial change can be shown since the last decree, yet we 
contend that there was ample evidence in this case to show 
a substantial change and improvement in the children and 
the circumstances of their custodianship and to justify their 
being left with their father in the District of Columbia, j 

ARGUMENT. 

As this is a habeas corpus proceeding, involving the cus- * 
tody of two children, it is appropriate at the inception of 
the argument to call the attention of the Court to the pr in¬ 
ciple that much more latitude is permitted in such cases than 
in habeas corpus proceedings involving the release of pris¬ 
oners. This principle was applied in Richards v. Collins, |45 
N. J. Eq. 283; 17 A. 831, as follows: 

“It should be observed that as a general rule, where 
the writ is prosecuted for the purpose of determining 
the right to the custody of a child, the inquiry extends 
far beyond the issues that are ordinarily involved in 
habeas corpus proceedings”. 
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In other words the Courts usually are interested in doing 
what is best for the welfare of the children rather than to 
enforce legal rights of father and mother- Your Honors 
said in Sardo v. Villa-piano , 65 App. D. C. 121, 8 F. (2d) 256, 

“It is axiomatic that the primary consideration in such 
a case is for the welfare of the children.” 

With this thought in view’, we now’ proceed to the main 
argument. 

I. 

The Court Erred in Deeming Itself Bound by the Custody 

Provisions of the Decree of the North Carolina Court. 

The facts in this case are undisputed that Major Boone, 
the appellant, and his wife, Martha Lightncr Boone, the ap¬ 
pellee, were married in July, 1932, at Greenville, South Car¬ 
olina (Appellant’s App. 34). As a result of said marriage 
two children were born, namely a boy now’ about seven years 
of age and a girl now’ about four years of age. The husband 
took care of the children practically ever since their birth 
(Appellant’s App. 16,17). In April, 1939, the parties here¬ 
to, while living in North Carolina and domiciled therein, 
separated and on September 30, 1939, they entered into a 
formal separation agreement whereby the wife gave to the 
husband the entire and absolute custody of the tw’o chil¬ 
dren. She reserved the right to visit the children tw’o days 
each month. On November 1, 1940, the appellant moved 
from North Carolina with the two children to the District 
of Columbia and rented a small apartment here near the 
Union Station, and he occupied said apartment with his two 
children and a colored maid until July, 1941, when he bought 
a beautiful and spacious home in an exclusive section of 
16th Street, N. W., for $16,000.00, where he and his children 
are now living. The children have not been in the state of 
North Carolina since November, 1940 (Appellant’s App. 16, 
34, 35). 

An April 16, 1941, the appellant sued his wife for a di¬ 
vorce on the grounds of two years separation in the state 
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of North Carolina (Appellant’s App. 7). In his suit he al¬ 
leged “that the custody of the children has been settled by 
mutual agreement”. The wife, in her answer, did n^>t con¬ 
test the divorce but asked for the custody of the children 
(Appellant’s App. 12). The husband went to North Caro¬ 
lina for the purpose of testifying in his divorce case on 
June 23, 1941, and after he testified lie left North Carolina 
and has not been in the state since. 

On July 2,1941, the North Carolina Judge made an order, 
saying nothing about the divorce, but awarding the wife the 
custodv of the children and directing the husband to deliver 
them to his wife in Tryon, North Carolina (Appc.lant’s 
App. 14). The husband has not carried out the terms of the 
order of July 2,1941, but has kept the children continuously 
in the District of Columbia where the wife has visited them 
more or less regularly and every convenience and facility 
has been extended to her. 

Under these circumstances, the children having been con¬ 
tinuously in the District of Columbia since November, 1940, 
the appellant earnestly contends that the North Carolina 
courts had no jurisdiction to make any order respectirfg the 
custodv of the children in Julv, 1941, and that any such or- 
ders have no extra-territorial effect. 

The children became residents of the District of Colum¬ 
bia, in November, 1940, and have at all times since been sub¬ 
ject to the jurisdiction of the Courts of the District of Co¬ 
lumbia and have not been subject to the jurisdiction of the 
Courts of North Carolina. We believe that the cases here¬ 
inafter referred to, amply sustain this proposition. 

The first case is Seeley v. Seeley, 30 Appeals D. C. 191. 
In that case the mother of a child brought it from Chicago to 
the District of Columbia in 1903 and kept it therein contin¬ 
uously thereafter. In 1905, the father sued the mother in 
Chicago for divorce. She appeared by counsel. After sev¬ 
eral decrees touching upon the matter of custody, the father 
was given same and sued out a writ of habeas corpus iii the 
District of Columbia to enforce the Chicago decree. The 
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lower Court discharged the writ. Our Court of Appeals 
held, in substance, that the Chicago Court could make no 
binding decree as to the child, who was during the entire 
time a resident of the District of Columbia, stating as fol¬ 
lows, on page 193: 

“\Yc are of opinion the Chicago court was without 
power to pass a decree preventing the court below from 
deciding concerning the custody and care of this infant, 
all the while physically within its own jurisdiction. The 
welfare of infants is a matter of paramount considera¬ 
tion at all times and under all circumstances. Courts 
of competent jurisdiction will always extend their arms 
to protect infants. The interest of infants is even para¬ 
mount to the claim of both parents. This is the pre¬ 
dominant question to be considered by the tribunal be¬ 
fore whom the infant is brought. The rights of the par¬ 
ents must in all cases yield to the interest and welfare 
of the infant.” 

In the case of Slack v. Perrine, 9 Appeals D. C. 128, this 
Court, after reviewing the authorities as to the necessity 
of giving foreign decrees full force and effect, and the 
power of other Courts to make orders as to custody, regard¬ 
less of domicile, said on page 153: 

“The infants over whose custody the contest raged, 
were then in the state of New Jersey and subject to 
the jurisdiction of the Court of Chancery in that state. 
Conceding that their legal domicile was at the time 
in the District of Columbia, a question that is not alto¬ 
gether free from doubt, they were nevertheless subject 
to the jurisdiction of the Court of Chancery whilst 
there.” 

And again, on page 160, the Court said: 

“In so far as the infants themselves are concerned, 
the right of the mother to their permanent custody and 
control has not been settled by that decree. Their rights 
cannot be concluded or prejudiced by it. 'Their welfare 
is a matter of paramount consideration at all times 
and under all circumstances. Courts of competent 
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jurisdiction will always extend their arms to protect 
infants from injury and contamination, to the extent, 
when necessary, of taking them from the custody of 
guardian or parent. Eyre v. Shaftesbury, 2 Lead. Cas. 
Eq. 1410,1517, et seq.; Richards v. Collins, supra. 

As the children are now in the District of Columbia , 
whether rightfully or wrongfully , they are. within the 
jurisdiction of its courts for the purpose of necessary 
care and protection (Italics supplied.) 

Another leading case is Ex parte Alderman (1911) 157 
N. C. 507; 73 S. E. 126: In this case, the North Carolina 
courts refused to recognize the validity of a Florida decree, 
because at the time the Florida Court entered the decree, 
the children were in the State of North Carolina, but both 
parents took an active part in the litigation in Florida. 
The Court held, in part: j 

“But the infant child of their union is not property, 
and the father can have no vested right in the child or 
its services under a decree dividing its parents. Such 
decree as to this child has no extraterritorial effect 
beyond the boundaries of the state where it was ren¬ 
dered. The child is now a citizen of North Carolina 
and, as such, peculiarly under its guardianship and the 
Courts of this state will not remand it to the jurisdic¬ 
tion of another state, especially, where, as here, i is 
so manifestly against the true interests of the child. 
Minors are the wards of the nation, and even tlie con¬ 
trol of them by parents is subject to the unlimited su¬ 
pervisory control of the state. The supreme right of 
the state to the guardianship of children controls the 
normal rights of the parent, when the welfare of society 
or of the children conflicts with parental rights. There¬ 
fore, it follows, that when this child becomes a citizen 
and resident of this state, and duly domiciled therein, 
it is no longer under the control of the Florida Courts.” 

Another case in point is In re: Erving, 109 N. J. Eq. 301; 
157 A. 161, involving the validity of a New York decree. The 
New Jersey Courts refused to recognize the New York de¬ 
cree, and held as follows: 
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“Whether the orders of the New York court are res 
adjudicata as between the father and mother is beside 
the issue, which is whether those orders can bind this 
court against the infant boy, in determining where his 
custody should go, he being a resident of this State and 
subject to its jurisdiction. Each State lias the power to 
determine the status of persons within its jurisdiction 
and it seems to me that the New York Court had no 
power to make any order with respect to the boy within 
the jurisdiction of this Court, which would be binding 
upon him.” 

To the same effect is Griffin v. Griffin , 95 Ore. 78, 187 P. 
598, where the court held, on page 84: 

“A decree of a court of one State ordering the cus¬ 
tody of a child is not binding upon the courts of another 
State under the full faith and credit clause of the Fed¬ 
eral Constitution after the child has become domiciled 
in another State. Such a decree as to a child has no 
extraterritorial effect beyond the borders of the State 
of its rendition. The courts of the second State will 
not remand the child to the jurisdiction of another 
State, especially where it is against the true interests 
of the child. Therefore, when a child changes his dom¬ 
icile from one State to another, and becomes a citizen 
of the second State, he is no longer subject to the au¬ 
thority and supervision of the courts of the first 
State.” (Citing: 15 K. C. L. 417; Carmack v. Marshall, 
211 Ill. App. 519; Brook v. Logan, 112 Ind. 1S3; 13 N. E. 
669; Sheehy v. Slicehy, infra). 

The case of Rosenberger v. Rosenberger, 6S App. D. C. 
220; 95 F. 2d 349, decided on other points by this Court on 
January 24, 1938, sustains the proposition contended for 
by the appellant that the lower Court vras not bound by the 
North Carolina decree and should have permitted appel¬ 
lant to produce testimony as to conditions existing prior 
to July 2,1941, the date of the North Carolina decree. This 
Court held as follows, on page 221: 


l 
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“There is a well recognized exception to the general 
rule, however, in cases involving the custody of infants, 
namely, that where an infant is physically within the 
jurisdiction of a court of another state, that courj; will 
extend its arms to protect it from injury and contam¬ 
ination, even to the extent, if necessary, of taking it 
from the custody of guardian or parent. * * * The 
rule is stated in Restatement, Conflict of Laws (1934) 
=£148, as follows: “ ‘In any state into which the child 
comes, upon proof that the custodian of the child is 
unfit to have control of the child, the child mav be taken 
from him and given while in the state to another per¬ 
son’ 

Other cases cited in point are: 

Foster v. Foster , 8 Cal. (2) 719, 68 P. (2) 719: 

“We do not wish to be understood as holding 
‘tiie change of circumstance’ rule is an absolutely 
clad rule and that there can be no possible exce] 
to it. It is perhaps possible to conceive of a casja in 
which, despite the fact that there was apparently no 
change of circumstances, nevertheless the welfare of 
the child might require that the previous order of cus¬ 
tody be changed.” 

Friendly v. Friendly, 137 Or. 180; 2 P. (2) 1: 

“A decree of a court of one state ordering the efus- 
tody of a child is not binding upon the Courts of an¬ 
other state under the full faith and credit clause of ithe 
Federal Constitution after the child has become domi¬ 
ciled in the latter state. Such a decree has no extlra¬ 
te rritorial effect beyond the borders of the state of its 
rendition” citing Griffin v. Griffin, supra. 

Sheehy v. Slieehy, (1936) 88 N. II. 223, 227; 107 A. L. 
R. 635; 186 A. 1: 

“The jurisdiction of a state to regulate the custody 
of infants found within its territory does not depend 
upon the domicile of the parents. It has its origin in 
the protection that is due to the incompetent or help¬ 
less. For this, the residence of the child suffices. 
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though the domicile he elsewhere,” citing Finlev v. 
Finley, 240 N. Y. 429; 148 N. E. 624, 625; 40 A. L. R. 
987. Furthermore, since the welfare of the child is 
the controlling consideration, and since it is not 
chargeable with its parent’s misconduct, this jurisdic¬ 
tion will be exercised even though the child was brought 
to this state by its parent fraudulently, and for the pur¬ 
pose of conferring jurisdiction over the question of 
custody . . . ” 

Wear v. Wear, 180 Kan. 205; 285 P. 606. 

In this case, the Kansas Court, while in effect recognizing 
the validity of an Oklahoma decree, reviews the modern de¬ 
cisions. Sec. 124 of Re-statement of Law, Conflicts, is 
quoted as follows: 

“A state can exercise through its courts jurisdiction 
to determine the custody of children or create the 
status of guardianship of the person only if the domi¬ 
cile of I he person placed under custody or guardianship 
is within the stated’ (Italics supplied.) 

Other cases cited are: 

Duryea v. Duryea, 46 Idaho, 512, 269; p. 987. 

Minor, Conflict of Laws, 1901, p. 208; 

Bishop on Marriage & Divorce, 2nd Ed., p. 1189; 

Weber v. Bedding, et al., 168 N. E. 269; 200 Ind. 448; 

Harris v. Harris, 115 X. C. 587: 20 S. E. 187; 44 Am. 
St. Rep. 471. 

Rigney v. Rigney, 127 N. Y. 408; 28 N. E. 405; 24 
Am. St. Rep. 462; 

People v. Hickey, 86 Ill. App. 20. 

Dc la Montanya v. De la Montanya, 112 Cal. 101; 44 

P. 345; 53 Am. St. Rep. 165; 32 L. R. A. 82. 

“Conceding that the defendant and the children are 
all domiciled in California, although in fact absent 
from the state at the time of the commencement of the 
action and since, and that the constructive summons 
was sufficient to give the Court jurisdiction to grant the 
divorce, did the Court have the power to award to plain¬ 
tiff the exclusive custody of the children and to allow 
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alimony? I have concluded that it had no such power. 
(Italics supplied.) 

“Citing from Cooley, on Constitutional Limitations, 
G Ed. page 499. ‘The remedy of the complainant must 
generally, in these cases, be confined to a dissolution of 
the marriage, with the incident benefits springing 
therefrom, and to an order for the custody of the chil¬ 
dren, if within the state y ”. (Italics supplied.) | 


The appellant respectfully contends that the foregoing 
cases amply sustain the proposition that the lower court 
was not bound by the North Carolina decree of J|ily 2, 
1941, and should have received testimony as to facts and 
circumstances prior thereto. 


The Court Erred in Not Allowing the Husband to Show the 
Unfitness of His Wife to be the Custodian of the Two 
Children by Exposing Her Past Life, Prior to the Date 
of the North Carolina Decree. 

In her petition for the writ of habeas corpus the wife 
alleges that she “is a fit, proper and suitable person to have 
the custodv of said children” and—“is able financially and 
otherwise to maintain, properly rear and educate said chil¬ 
dren” (Appellant’s App. 5). In his answer to the said 
petition the husband avers that this wife “is not k fit, 
proper and suitable person to have the custody of the njiinor 
children of the parties hereto” and—that his wife! “is 
morally, temperamentally and physically unfit and emotion¬ 
ally unstable to have the custody of said children.” (Ap¬ 
pellant’s App. 17,18.) 


It becomes thus apparent that the wife, having pi|t in 
issue her own qualifications and character, the Court shpuld 
have heard testimony on that subject, bearing upon events 
prior to the date of the North Carolina decree. It will be 
observed that the North Carolina Court, in its order of iluly 
2, 1941, awarding custody to the wife, specifically found 
“that on or about the time of the separation between the 
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plaintiff and defendant, the defendant” (meaning the wife) 
“was guilty of some indiscretions but the Court from all 
the evidence is of the opinion that the defendant did not 
commit adultery” (Appellant’s App. 13). In view of this 
situation and the fact that the children were in the District 
of Columbia, the trial Court below should have brushed 
aside the so-called “change of circumstance rule” followed 
in some states, and the trial Court should have permitted 
the husband to show the full facts and past life of his wife. 
The fitness of the mother is one of the most important issues 
in this case. We have a situation where “the change of 
circumstance rule” has no application and should be dis¬ 
regarded. By the separation agreement the wife had 
granted the custody of the children to the husband and as 
far as the record shows the North Carolina Court had no 
information as to how the children were maintained by the 
husband in 1941. 

The cases of Slack v. Perrin , supra, Seeley v. Seeley, su¬ 
pra, Griffin v. Griffin, supra, and Foster v. Foster, supra, are 
especially in point. 

Furthermore it is respectfully submitted that such facts 
as character and fitness can not be determined by testimony 
covering a short period of time. To determine whether a 
woman is a proper custodian and is fit to have the custody 
of children it is necessary to review her entire married life, 
more especially her life and conduct since the birth of the 
children. Had the lower court permitted the husband to 
show the conduct of his wife since the birth of the children, 
we are confident that it would have reached the conclusion 
that the welfare of the children was best subserved by their 
remaining with the father in the District of Columbia. 

A brief survey of the record shows that the mother of 
these children has never taken an active interest in them, 
has frequently stated that she does not know how to take 
care of them, knows nothing of their needs and diet. She 
claims to have rented a house in Tryon, North Carolina on 
February 15,1942, (Appellant’s App. 77). The fact is that 
the petition for the writ of habeas corpus was filed 10 days 
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earlier. The house in question is occupied by one of her 
lawyers. She contradicted herself a number of times in her 
testimony in such matters as finances, residence, and drink¬ 
ing alcoholic beverages. Apparently the parents of Mrs. 
Boone recognized her incapacity to manage the affairs of 
these children because it is admitted that Major Boone was 
appointed executor and trustee under their wills and also 


trustee under separate trusts created by the grandparents 
for the children (Appellant’s App. 75). 


in. 


There was Ample and Sufficient Evidence to Show a Sub¬ 
stantial Change and Improvement in the Children and 
the Circumstances of Their Custodianship Between 
July 2, 1941, and April, 1942, to Justify Their Being 
Permitted to Remain With the Father. 

Even if Your Honors should hold that the “change of cir¬ 
cumstance rule” is applicable in this case, yet, it is respect¬ 
fully submitted that the evidence in this case showed a sub¬ 
stantial improvement and change after the date of the North 
Carolina decree. At the time of the North Carolina litiga¬ 
tion the husband and the two children and the colored maid 
were living in a three-room apartment, with only one bath, 
in an overcrowded neighborhood near the Union Station 
(Appellant’s App. 47), without adequate play yards or 
other facilities for the welfare of the children. The maid 
and housekeeper had to sleep in the same room with the 
children (Appellant’s App. 60), and the husband had to 
sleep in the living room on the davbed (Appellant’s App. 
63). As contrasted with this, we find that at the time of the 
hearing of the habeas corpus petition in the Court below the 
husband was living with the children in a $16,000.00 de¬ 
tached, modern, private home, with four baths, on upjj)er 
16th Street, one block from Rock Creek Park. Since the chil¬ 
dren moved from the crowded apartment to the privite 
dwelling, they gained in weight and have very few colds ^nd 
there was a great improvement in them (Appellant’s App. 
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36). The children are in the direct care of their god-mother 
while their father is at w’ork at the War Department. Pre¬ 
vious to this they were under the supervision of relative 
strangers. The neighborhood is of a higher type (Appel¬ 
lant’s App. 48), and Mrs. Stabler, the godmother, is emi¬ 
nently qualified to have supervision of the children (Appel¬ 
lant’s App. 50). Doctor Clayton Hawfield, who is the attend¬ 
ing physician of the children, testified as follows (Appel¬ 
lant’s App. 57). 

“Q. You have occasion to go into a large number of 
homes, do you not? 

A. Yes, sir. 

Q. How does the Boone home compare with other 
homes? 

Mr. McNeill: I object, your Honor? 

The Court: I overrule the objection. 

A. Very well. I would say that it compares with the 
highest type of homes. 

Redirect Examination: 

Q. How do the present environments compare with 
the previous environments? 

Mr. McNeill: The Court will take judicial notice of 
that. 

The Court: I will let him answer. 

A. The apartment in the Capitol Towers was rather 
crowded for such a family and did not serve very well, 
not as well as the home, where there is more space, 
rooms for the children, and so forth. 

By Mr. Munter: 

Q. And do you consider that an improvement in their 
environment? 

A. Yes, sir.” 

To this testimony, already referred to, can be added the 
testimony of Emily Rideoutte (Appellant’s App. 57 to 60), 
Thelma Todd (Appellant’s App. 60 to 61), Nellie G. How¬ 
ard (Appellant’s App. 61 to 63), Mary Elizabeth Stabler 
(Appellant’s App. 64 to 73). It all is to the effect that Ma- 
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jor Boone, is a most devoted father and loves his children 
more than anything else in his life. In fact, it is doubtful 
whether any case lias ever been presented to this Court that 
shows more devotion on the part of the father for hii chil¬ 
dren than Major Boone has at all times manifested. 

We contend that the lower Court erred in finding, from 
the testimony of all these witnesses that a substantial im- 
provement had not taken place between 1941 and 1942. We 
contend that the findings and conclusions of law of the lower 
Court were against the clear weight of the evidence. 

Sears v. Sears, 67 App. D. C. 379; 92 F. (2) 530. 

Hazen v. Hawley, 66 App. D. C. 266; 86 F. (2) 217. 

It should also be borne in mind that during the trial of 
the case below, counsel for the wife specifically conceded 
that the husband was a proper custodian and took good care 
of the children (Appellant’s App. 35, 52). Furthermore 
Mrs. Boone never expressed any criticism of the manner in 
which Major Boone was taking care of the children anil she 
never asked Major Boone for the children since the North 
Carolina decree (Appellant’s App. 42). Prior to the insti¬ 
tution of the petition for the writ of habeas corpus, {Mrs. 
Boone apparently never was willing to assume the respon¬ 
sibility of the entire custody, as in the North Carolina pro¬ 
ceeding she only asked for partial custody (Appellant’s 
App. 11). 

One of the most striking and convincing circumstances 
proving the unfitness and disinterestedness of the mother is 
that although she had not seen the children since November, 
1941, and came to Washington from North Carolina on 
Thursday, March 5,1942, and was in the city over the week¬ 
end until March 9th, she made no effort whatever to see the 
children (Appellant’s App. 76). We contend that this man¬ 
ifests the grossest lack of interest in the welfare of the chil¬ 
dren and fully corroborates Major Boone’s contention that 
his custody of the children should remain undisturbed. The 
children should not be returned to Tryon, North Carolina, 
which is a small resort town (Appellant’s App. 52 and 53). 
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CONCLUSION. 

In conclusion it is respectfully submitted that upon the 
law and the facts in this case the decree of the lower Court 
should be reversed and these children should be permitted to 
continue the enjoyment of a happy, Christian home, with 
their father here in Washington. The record abundantly 
justifies the conclusion that it is to the best interests of the 
children that there should be no interruption, at this time, 
of the custody which the father has had practically since 
the birth of the children. 

Godfrey L. Munter, 
Attorney for Appellant, 
844 Shoreham Building, 
Washington, D. C. 

Clifford M. Toohy, 

Stanley Phillips Smith, 

George W. Neville, 

J. Austin Latimer, 

Of Counsel. 

Washington, D. C., 

June 10, 1942. 
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1 Endorsed: Filed Feb 5—1942 Charles E. Stewart, 

Clerk 

In the District Court of the United States 
For the District of Columbia 

Habeas Corpus No. 2240. 

Martha Lightner Boone, Tryon, North Carolina, 

Petitioner, 

v. 

Daniel F. Boone, 7930 16tli Street, N. W., Washington, 

D. C., Respondent 

Petition for Writ of Habeas Corpus 

Your petitioner herein, Martha Lightner Boone, for right 
of action against the respondent shows unto the Court as 
follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of Tryon, North Carolina; that the respondent is a 
citizen of the United States, now located at 7930 16th Street, 
Northwest, in the District of Columbia, and working as an 
employee of the United States in the War Department. 

2. That she and the respondent were lawfully married on 
the 11th day of July, 1932, at Greenville, South Carolina, 
and lived together as man and wife until April 15, 1939. 

3. That from the above marriage two children were born, 
Daniel Lightner Boone, 6 years old, and Martha Penelope 
Boone, who was 3 years of age September 14,1941. 

4. Because of marital estrangement and complications 
between petitioner and respondent, the respondent herein 
on the 16th day of April, 1941, he then being a bona fide 
resident of the County of Forsyth, State of North Carolina 
—brought a suit in the Superior Court of said County and 
State against the petitioner herein setting forth his said 
residence and caused petitioner in this cause to be brought 




3 


in as a defendant in the Superior Court of Forsyth County, 
North Carolina, by legal process; that in due course 
2 respondent herein filed his complaint in said Court 
to which this petitioner filed her answer on May 9, 
1941, in which said answer this petitioner prayed the Court 
—which was a Court of competent jurisdiction to hear and 
refuse or grant said prayer—that the custody of the minor 
children of petitioner and respondent be committed to this 
petitioner by said Court and that said question became an 
issue in said cause; that said cause came on for trial in due 
course before Honorable J. A. Rousseau, one of the J udges 
of the Superior Court of the State of North Carolina hold¬ 
ing the June-July, 1941, regular term of the Superior Court 
of Forsyth County, North Carolina, in accordance with the 
rules and regulations governing the administration of jus¬ 
tice in said State, and that said Court, in accordance with 
its rules, duly heard the issue of custody of said children, 
as well as the issue of whether or not a divorce shot.Id be 
granted the parties to said proceeding; that on June 23rd 
and June 24th, 1941, said case was proceeded with and on 
said date of June 24th, was continued for the benefit and 
upon the request of petitioner in said cause—the respon¬ 
dent herein—to give him opportunity to secure additional 
affidavits, whereupon said cause was resumed on July 1st, 
and July 2nd, and that in due course the said Judge J. A. 
Rousseau of said Superior Court of Forsyth County deter¬ 
mined the right of the controversy between the petitioner 
and respondent and signed a final decree denying to the 
petitioner a divorce from the respondent, and awarding 
custody of said minor children, Daniel Lightncr Boom? and 
Martha Penelope Boone—exclusively to your petitioner 
herein; that upon the entering of said final decree the re¬ 
spondent herein sought and obtained an appeal to the Su¬ 
preme Court of the State of North Carolina, said Court 
being the highest Court in said State, and, upon his failing 
to perfect his appeal in accordance with the rules of said 
Court, sought to correct said failure by filing a petition for 
a writ of certiorari, which said petition for said writ 
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3 the Supreme Court in due course denied; that there¬ 
upon a motion for reconsideration of said denial of 
said writ of certiorari was made and denied by said Su¬ 
preme Court; that thereafter, to-wit; On January 7, 1942, 
pursuant to notice duly given, said appeal was duly dis¬ 
missed by Judge Frank M. Armstrong, presiding over the 
January, 1942, regular term of the Superior Court of For¬ 
syth County, all in accordance with the law governing the 
dismissal of appeals in said State, and thereupon, the judg¬ 
ment theretofore rendered by Judge J. A. Rousseau award¬ 
ing to petitioner herein the exclusive custody of said minor 
children of petitioner and respondent, became final and 
binding upon both of the parties in said cause, and which 
said decree is a subsisting final adjudication of the rights 
of your petitioner to have and permanently retain the cus¬ 
tody of said children, subject only to the right of the Court 
of the domicile of petitioner and respondent in North Caro¬ 
lina to revise or modify the same, a duly authenticated and 
exemplified copy of said decree, together with the entire 
record proper in said cause, being hereto attached, and 
asked to be taken as a part hereof. 

5. That notwithstanding the aforesaid final decree 
against him in an action aforesaid in the Superior Court of 
Forsyth County, North Carolina, and disregarding and de¬ 
fying the same, the said respondent herein has refused and 
now refuses to yield and surrender the custody of said 
minor children to your petitioner, but unlawfully and wil¬ 
fully detains said children in his custody against the terms 
and condition of said decree and against the interest of 
said children and in violation of the right of your petitioner 
herein to have the custody of said children as awarded to 
her in said cause brought in the Superior Court of Forsvth 
County, North Carolina, a court of competent jurisdiction, 
by the respondent in this cause against your petitioner, and 
after a full hearing in which said respondent herein fully 
participated in person and through counsel and through the 
introduction of bis own testimony, as well as testimony and 
affidavits of supporting witnesses. 
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4 6. That as the mother of said minor children, your 
petitioner, who is a fit, proper and suitable person to 

have the custody of said children, and who was so found 
and adjudged to be by Judge J. A. Rousseau, is entitled to 
the exclusive custody of said children, is ready, willing' and 
anxious to have said custodv, is able financially and other- 
wise to maintain, properly rear and educate said chi dren 
according to their station in life, and that the presor t re¬ 
fusal to surrender custody of said children to your peti¬ 
tioner is in law an unlawful deprivation of your petitioner 
and said minor children of their legal rights, and an m 11 
ful detention of said children in the custody of the re* 
dent herein contrary to both their legal and constitut 
rights. 

Wherefore, your petitioner prays: 

(1) That a writ of habeas corpus issue against the re* 
dent, his agents and servants who may at the present 
have custody of said children in the District of Columbia, 
to bring them into this Court for a hearing upon the issues 
raised by this petition for the issuance of the writ of habeas 
corpus. 

(2) That upon a hearing of this petition and said writ 
that the terms and commands of the final decree of the Su¬ 
perior Court of Forsyth County, North Carolina, be de¬ 
clared effective and binding, and that in accordance there¬ 
with the custodv of said minor children, Daniel Lighiner 
Boone and Martha Penelope Boone, be placed effectively 
and finally in the hands of your petitioner and authority 
granted to her to remove said children to her and their 
home in North Carolina; that the respondent herein be 
forthwith required to deliver up custody of said minor chil¬ 
dren and that he be restrained and enjoined from in 

5 any manner or form interfering with the future cus¬ 
tody of said minor children by petitioner, as com¬ 
mitted to her by said final decree of the Superior Court of 
North Carolina. 
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(3) For such other and further relief as to the Court may 
seem just and proper. 

MARTHA LIGHTNER BOONE 

Petitioner . 

ROBERT H. McNEILL, 

1627 K Street, N. W. 

BRUCE FULLER, 

1627 Iv Street, N. W. 

M. R. McCOWN, 

Try on, N. C. 

Attorneys for Petitioner. 

Verification in Legal Form 

6 Endorsed: Filed Feb 5—1942 Charles E. Stewart, 

Clerk. 

EXHIBITS 

(Under certificate of clerk of Superior Court of Forsyth 

County, N. C.) 

In the Superior Court 

North Carolina 
Forsyth County 

Daniel F. Boone 
v. 

Martha Lightner Boone 
Complaint 

The plaintiff complains and alleges: 

I. 

The plaintiff and the defendant are residents of the State 
of North Carolina. 

II. 

The plaintiff and the defendant were married on July 11, 
1932, and lived together as man and wife until April 13, 
1939. 
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The plaintiff and the defendant separated on Aprjil 13, 
1939, and have lived separate and apart from that |time, 
which has been two successive years prior to the institution 
of this suit. 

IV. 

The plaintiff has been a resident of this state for| one 
year. 

V. 

That two children -were born of this marriage, Daniel 
Lightner Boone, and Martha Penelope Boone, both minors, 
under the age of seven years, and that the custody of these 
children has been settled by mutual agreement. 

Wherefore, the plaintiff prays that the bonds of matri¬ 
mony be dissolved, and that he be granted an absolute 
divorce. | 

FRED M. PARRISH, 
Attorney for the Plaintiff. 

Verification in Legal Form 

8 Endorsed: Filed Feb 5—1942 Charles E. Stewart, 

Clerk. 

Answer 

The defendant answering the complaint in the above en¬ 
titled cause, says: 

1 . 

That the allegations contained in paragraph one of the 
complaint are admitted. j 

2 . | 

That the allegations contained in paragraph two of the 
complaint are admitted. 


That the allegations contained in paragraph three of t|he 
complaint are admitted. I 
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4. 

That the allegations contained in paragraph four of the 
complaint are admitted. 

5 . 

Answering paragraph live of the complaint, the defen¬ 
dant admits that two children were born of the marriage, 
viz: Daniel Lightner Boone and Martha Penelope Boone, 
both minors under the age of seven years, and that the cus¬ 
tody of said children was settled by mutual agreement, and 
which said agreement has since been breached by the plain¬ 
tiff in many particulars as hereinafter set forth. 

And for Further Answer and Defense, the Defendant 
alleges: 

1. That since the agreement regarding custody above re¬ 
ferred to was entered into between the plaintiff and defen¬ 
dant, the plaintiff has habitually, deliberately and 
9 consistently engaged in a series of acts and a course 
of conduct wherein he breached the said agreement, 
and in effect deprived the defendant of all benefit to which 
she was entitled under said contract in the following re¬ 
spects, that is to say: 

(a) That the defendant has endeavored each month since 
the date of said agreement to see and be with her two chil¬ 
dren, as provided in said agreement, and on numerous occa¬ 
sions the plaintiff has denied her this right, and has pre¬ 
scribed arbitrary and unreasonable conditions under which 
she might see her children in that he refused to permit the 
defendant to be accompanied by anyone on her said visits. 
That on several occasions, the plaintiff refused to permit 
the defendant to see the children at all. That at other times 
the defendant sought to be accompanied by counsel, by per¬ 
sons employed by her to accompany her on said visits, bv 
members of her family, viz: her sister and brother in law, 
and by members of the plaintiff’s family, viz: his sister, 
Mrs. Ruby Foster, and his mother, and the plaintiff in a 
high-handed, arbitrary and unreasonable manner refused 
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to permit any of these persons above named to accompany 
the defendant on her visits to the children. That on several 
occasions when the defendant sought to see her children, 
she traveled the distance from New York to Winston Salem 
for the purpose only of seeing them, and was then denied 
the right to see them by the actions of the plaintiff, which 
actions on the part of the plaintiff left the defendant dis¬ 
appointed and heartbroken. 

(b) That on other occasions the defendant wrote the plain¬ 
tiff in ample time requesting that she be allowed to see the 
children, and the defendant did not receive any reply to 
her letters, and thereafter the plaintiff made excuses that 
he was out of town and did not receive his mail in time for 
the defendant to see her children during the month in ques¬ 
tion, and the plaintiff thereupon refused to permit the de¬ 
fendant to see the children for any additional time saving 
that because he had not received the letters, the defendant 
had lost her right to sec the children during the ibonth 
mentioned. 

10 2. That upon the said agreement regarding this cus¬ 

tody was entered into, the agreement was made pur¬ 
suant to express representations and promises, which the 
plaintiff and his counsel made to the defendant, that the 
children would be placed in the custody of Mrs. Inn Boone 
Moore, a sister of the plaintiff, and would be kept in Win¬ 
ston-Salem; that the defendant knew the said Mrs Ina 
Boone Moore, and knew that she was a capable and com¬ 
petent person to have the custody of said children, and re¬ 
lying upon the plaintiff’s promise made the said agreement 
regarding the custody of said children; that since the agree¬ 
ment was made, the plaintiff has failed and refused to per¬ 
mit the said Ina Boon Moore to have the custody of said 
children, and has kept the children a part of the time in 
Winston Salem, and a part of the time in Washington, D. 
C., and the defendant has had to travel to those cities on 
the occasions when she was permitted to see the children. 

3. That the plaintiff has refused to permit any of the ^em¬ 
bers of his family to see the children from time to fime. 
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and lias, with one exception, and then with an ulterior mo¬ 
tive, as the defendant is informed and believes, refused to 
permit any of the members of the defendant’s family to see 
the children. 

4. That the defendant was anxious to have the children 
christened and communicated her wishes to the plaintiff, 
and expressed the desire to be present at their christening, 
following which the plaintiff arranged to have the children 
christened, and the Rector officiating at said service ex¬ 
pressly stated to the plaintiff, as the defendant is informed 
and believes, that the mother of the children should be pres¬ 
ent, and the plaintiff refused to permit the Rector to com¬ 
municate with the defendant, and the children were christ¬ 
ened without the knowledge of the christening being known 
to the mother. That because of this inhuman and unnatural- 
conduct. of the plaintiff, the defendant was denied the right 
to see the baptism of her said children, and was deeply 
grieved, and mortified when she learned that she had been 
denied this privilege. 

11 5. Upon information and belief, the defendant says 

that the plaintiff has sought to turn her children 
against her and to poison their minds against her by state¬ 
ments regarding her conduct and character, and which, if 
persisted in and continued, will result in that which the 
plaintiff is seeking to accomplish. 

6. That the plaintiff has made frequent trips away from 
home and permitted the children to remain in the care and 
custody of persons employed by him, and on such occa¬ 
sions, has refused to permit the children to stay with any 
of their relatives, and particularly with the plaintiff’s sis¬ 
ter, Mrs. Ina Boone Moore, and with the plaintiff’s mother, 
who had repeatedly requested that the children be per¬ 
mitted to visit them and stay with them. 

7. That, as the defendant is informed and believes, the 
plaintiff has been cruel to the said children by the exces¬ 
sive administration of corporal punishment, and has ne¬ 
glected the said children in permitting them to be cared for 
by incompetent servants in Winston-Salem, and by persons 
who were not interested in their welfare. 
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8. That the plaintiff has failed and neglected to write to 
the defendant and advise her as to the welfare or -where¬ 
abouts of said children from time to time since the said 
agreement was entered into, and the only information that 
the defendant has received regarding the children, lias been 
obtained on her visits to them, and as a result of said course 
of action on the part of the plaintiff, the defendant has been 
frequently given much concern about the welfare and where¬ 
abouts of said children. 

9. That the younger child, Martha Penelope Boone, will 
be three years old in September, 1941, and does not sjieak 
distinguishably, which the defendant believes is attribu¬ 
table to the fact that the said child has not received proper 
training and instruction, or proper medical attention. 

10. That because of the breach of the agreement by the 
plaintiff, and the other facts herein alleged, the best inter¬ 
ests and welfare of the children are being neglected, and it 
will be promotive of their interest and welfare for the Court 
to award the custody of the children to the defendant at 

least for a considerable portion of the time. 

12 Wherefore, having fully answered the complaint, 
the defendant prays the Court: 

1 . 

That the defendant be awarded the custody of said chil¬ 
dren for at least a large portion of each and every year. 

2 . 

That the children be kept within the jurisdiction of this 
Court. 

3. 

For such other and further relief as to the Court may 
seem just and equitable. 

J. E. SHIPMAN 
MASSENBURG, McCOWX 
& ABLEDGE 
Attorneys for Defendant . 

Verification in Legal Form 
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14 Endorsed: Filed Feb 5-1942 Charles E. Stewart, 
Clerk. 

Order Awarding Custody 

This cause coming on to be heard upon the application of 
the defendant, Martha Lightner Boone, for the custody of 
the children of the plaintiff and defendant before His 
Honor, J. A. Rousseau, Judge presiding at the June 23, 
1941 Term of the Superior Court of Forsyth County, and 
being heard and the Court, from the affidavits filed and the 
verbal testimony introduced, and after hearing arguments 
of counsel, finds the following facts: 

1. That the plaintiff and defendant were married in the 
year 1932 in Greenville, South Carolina, and lived together 
as husband and wife until on or about April 13, 1939, when 
they separated and have since lived separate and apart from 
each other. 

2. That two children were born of said marriage, namely 
—Daniel Lightner Boone, six years of age, and Martha 
Penelope Boone, approximately three years of age. 

3. That the plaintiff has had the custody of said children 
since September 30, 1939 and has lived with them in 
"Winston-Salem, North Carolina until the plaintiff about 
November 8,1940 entered the military service of the United 
States Government and for the larger part of the time since 
he and the said children have been living temporarily in 
Washington, 1). C., where he is temporarily located and as¬ 
signed to duty in the service of the United States Army. 

4. That the plaintiff, the defendant and the said children 
are residents of the State of North Carolina, the said de¬ 
fendant being a resident of the Town of Tryon and the 
County of Polk, in said State. 

5. That this suit was instituted by the plaintiff in the 
Superior Court of Forsyth County for an absolute divorce 
from the defendant on the ground of two years separation 

and in said suit the defendant made application for 
15 the custody of said children on the ground set forth 
in the further answer to the complaint in said cause; 
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that said action was instituted and the complaint filj^d on 
April 15, 1941 and the answer and\he demand for thE cus¬ 
tody of the children tiled on May *0, 1941, and the pause 
came on for trial on Monday, June 23, 1941 and the hearing 
concluded on July 2,1941, having been continued from June 
23, 1941 until July 1, 1941 by order of the Court with con¬ 
sent of the parties. 

G. That on or about the time of the separation between 
the plaintiff and defendant the defendant was guilty of 
some indiscretions but the Court from all the evidence is 
of the opinion that the defendant did not commit adultery 
with the said Dr. Allen J. Jervey, Sr., or any other pe rson, 
but the Court further finds as a fact that for the last Eigh¬ 
teen to twenty months the defendant has lived a most ex¬ 
emplary life and her conduct has been above reproach and 
that she is now a woman of good moral character; the 
Court further finds that the defendant has a deep and abid¬ 
ing interest in and love for her said children and that she 
is well fitted and qualified in every respect to properly 
rear, train and nurture said children; that she is anjiply 
able financially to support, maintain and properly cdupate 
said children and to provide for them a suitable liomp in 
the Town of Trvon, North Carolina, where she has signified 
her intention to establish a home and that the Town of 
Trvon with its school, religious and many other advantages, 
will be a splendid environment for said children and will be 
far better for children of such tender years than being kept 
in an apartment in Washington, or any other place, with no 
one to look after or care for them except paid servants and 
nurses; that the plaintiff, being in the military service of 
the United States is subject to transfer and has very little 
time to be with his children and cannot give them the at¬ 
tention necessary for the proper rearing of children of such 
tender years; the Court, therefore, finds as a fact that the 
defendant is a fit and suitable person to have the care, cus¬ 
tody and control of said children and that the interest and 
welfare of said children will be better subserved and pro- 
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moted by awarding their custody to the defendant rather 
than to the plaintiff, and that their best interest requires 
that they be placed in the custody of their said mother. 

It is therefore, ordered, adjudged and decreed that the 
said children, to wit: Daniel Lightner Boone and Martha 
Penelope Boone, be and they are hereby awarded to the 
care, custody and control of their mother, the defendant 
Martha Lightner Boone, and that the plaintiff be and he 
is hereby ordered and directed to deliver said children to 
the defendant al her home in Tryon, X. C. not later than 
July 15,1941. 

It is further ordered that the plaintiff shall have the 
right to visit said children at all reasonable hours at any 
time that he may see fit and proper to do so, but that said 
plaintiff shall not have the right to take said children out 
of the State of North Carolina, and the defendant shall not 
have the right to remove them permanently from the State 
of North Carolina without an order of court. 

Itis further ordered and directed that a writ be issued 

by the Clerk of the Superior Court to the sheriff of Forsyth 

County, or any other lawful officer, authorizing, directing 

and commanding him to take said children from the custody 

of the plaintiff and deliver them to the defendant. 

1G And this cause is retained for further orders. This 

the 2nd dav of Julv 1941. 

» * 

J. A. ROUSSEAU, 

Judge Presiding. 

17 Endorsed: Filed Feb 12 1942 Charles E. Stewart, 
Clerk. 

Return to Writ of Habeas Corpus , and Answer to Petition 

for Writ. 

To the Honorable Justices of the Said Court: 

The return of Daniel F. Boone to the writ of habeas cor¬ 
pus issued herein, and his answer to the petition for the 
writ of habeas corpus, respectfully represent as follows: 




15 


1. This respondent admits that the plaintiff is a ci 


:izen 

of the United States and a resident of Tryon, North Caro¬ 
lina. This respondent avers that he is a citizen of the 
United States and a resident of the District of Columbia. 
He was a resident of the District of Columbia from 1925 
to 1932, and he and his wife lived in the District of CoJum- 
bia in 1934 and 1935 for a considerable time. He is not an 
employee of the United States in the War Department, but 
avers the true facts to be that he is a duly commissioned 
Captain in the United States Army and is now on active 
duty as an officer of the United States Army, assigned to 
the Defense Aid Division in the Office of the Under Secre¬ 
tary of War. 

2. The allegations of the second paragraph of the peti¬ 
tion are admitted. 

3. The allegations of the third paragraph of the petition 
are admitted. 

4. Answering the allegations of the fourth paragraph, 
this respondent admits that on or about the 16th day of 
April, 1941, lie instituted divorce proceedings against the 
petitioner in the State of North Carolina, as more fully 
appears from copy of his complaint annexed to the peti¬ 
tion for the writ of habeas corpus. He admits that the pe¬ 
titioner herein filed an answer to the said divorce proceed¬ 
ings and that thereafter, to-wit, on or about the 23rd day of 

June, 1941, said divorce proceedings came up for 

18 trial, and in relation thereto this respondent avers 

that on the said 23rd day of June, 1941, he was Ion 

active dutv as an officer of the United States Armv in Wash- 
*■ * 

ington, District of Columbia, and had a one day’s leave of 
absence left for the trial, and he went there for the purpose 
of testifving in the matter of his divorce. That on the sdid 
date, the trial of the case was continued and this respon¬ 
dent, through his counsel, informed the Court that by reja- 
son of his military duties and orders he could not be pres¬ 
ent subsequently, and this respondent avers that since t|ie 
23rd day of June, 1941, he has not been in the State 
North Carolina. 
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Further answering the allegations of the fourth para¬ 
graph of the said petition, this respondent avers that on or 
about the 30th day of September, 1939, the petitioner and 
this respondent entered into a deed of separation whereby 
the petitioner herein gave to this respondent the entire and 
absolute custody and control of the minor children of the 
parties hereto, subject to certain rights of visitation, and 
this respondent avers the facts to be that in pursuance of 
the said deed of separation he has had the entire and abso¬ 
lute custody and control of the said children, and the said 
children became residents of the District of Columbia on or 
about the 1st day of November, 1940, and became domiciled 
therein, and since the 1st day of November, 1940, said chil¬ 
dren have been continuously residents of the District of 
Columbia and have been domiciled therein, and have never 
been in the State of North Carolina since the 1st day of 
November, 1940, and this respondent is informed and be¬ 
lieves, and upon such information and belief avers, that 
the matter of custody of the said children was not properly 
before the North Carolina Courts in connection with the 
said divorce proceedings, and that the North Carolina 
Courts had no jurisdiction whatever to make any order re¬ 
garding the custody of the said children, they not being be¬ 
fore the Court, but outside of the said State of North Caro¬ 
lina, and residents of the District of Columbia and domiciled 
therein, and this respondent is informed and believes, and 
upon such information and belief avers, that the orders re¬ 
ferred to in paragraph 4 of the petition for the writ of 
habeas corpus, with reference to the said custody of the 
said children, are of no effect outside of the State of North 
Carolina, and are null and void as far as this Honorable 
Court is concerned, and he denies that any order which the 
North Carolina Courts made with reference to the custody 
of the said children is binding upon this respondent. 
19-20 5. Answering the fifth paragraph of the petition 

for writ of habeas corpus, this respondent avers that 
he has had the continuous and uninterrupted custody of his 
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said two children since and before the date of the said deed 
of separation, September 30, 1939, and that the custody of 
the said children was given to this respondent by the peti¬ 
tioner, and lie is informed that the said deed of separation 
is in full force and effect, and that the alleged orders of 
the Courts of the State of North Carolina, changing the: said 
custody, are null and void and of no effect, and are not bind¬ 
ing upon any Courts outside of the State of North Caro¬ 
lina, the said children not having been in the State of North 
Carolina at the time of the institution of the said diyorce 
proceedings, nor at any time thereafter. As above stated, 
the said children became residents of the District of Colum¬ 
bia on November 1, 1940, and became domiciled therein, 

and have not been in the State of North Carolina at anv 

•> 

time thereafter. This respondent emphatically denies that 
he fully participated in the said custody proceedings in 
North Carolina, and avers the true facts to be that he went 
to the State of North Carolina on leave from his official 
duties, to appear for one day, June 23, 1941, solely for the 
purpose of his divorce proceedings, and not for the matter 
of the custody of the children, respondent’s counsel having 
advised respondent he could not conceive of any JYdge 
forcing us to trial in the custody matter on June 23rd; and 
therefore complete testimony and evidence necessary to 
establish respondent’s claim to the right of custody was not 
available at the time of trial. Respondent has not been in 
the State of North Carolina since June 23, 1941, and he is 
informed and contends that any proceedings had thereafter 
in his absence on June 24th, July 1st and July 2nd, 1941 
were in violation of his constitutional rights, and in viola¬ 
tion of the provisions of Section 201 of the Soldiers’ and 
Sailors’ Relief Act of 1940. 

6. This respondent denies each and every allegation of 
paragraph 6 of the petition for writ of habeas corpus and, 
on the contrary, avers the true facts to be that the peti¬ 
tioner herein is not a fit, proper and suitable person to hfjive 
the custody of the minor children of the parties hereto, 
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and he avers the true facts to be that the petitioner is 
morally, temperamentally and physically unfit and emotion¬ 
ally unstable to have the custody of 1 lie said children. That 
she has no fixed home, has a moderate income of approxi¬ 
mately $2o.OO per week, and since the separation of the 
parties hereto she lias lived in Xew York, New Jersey, 
Massachusetts, California, and Tryon, North Caro- 
21 lina, and leads a nomadic existence. She has never 
shown normal mother love for the said children, and 
has never assumed any responsibility for their proper and 
adequate care. She expressed disgust when she became 
enceinte, prior to the birth of daughter, and actually at¬ 
tempted to prevent the birth of daughter. 

This respondent further avers that from his personal 
knowledge he knows that the petitioner has been guilty 
of the grossest kind of misconduct, and she has had illicit 
affairs with several men, and she has admitted the same 
to this respondent and others. Her dissolute habits and ex¬ 
cessive use of intoxicants are proof of her unfitness to as¬ 
sume custody of said children. 

Further answering the allegations of the sixth para¬ 
graph of the petition, this respondent avers that the peti¬ 
tioner herself has recognized the invalidity of the said or¬ 
ders of the Courts of the State of North Carolina by exer¬ 


cising her right of visitation of the said children in accord¬ 


ance with the terms of the said deed of separation, and this 
respondent avers that until very recently the petitioner 
has regularly visited the said children in the District of 
Columbia two days a month, in accordance with the terms 
of the deed of separation, and the petitioner has never 
asked that the said separation agreement be modified or 
revoked, and he avers that the said agreement is in full 
force and effect. 


Further answering the allegations of the sixth para¬ 
graph of the petition for writ of habeas corpus, this re¬ 
spondent, avers that since the 1st day of November, 1940, 
said children have been continuously residents of the Dis- 
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trict. of Columbia and have been living in the home o|f this 
respondent. The boy, Daniel Lightner Boone, has been 
regularly attending the public schools of the District of 
Columbia, and is now in his second school year, and attends 
the Shepherd School. The little girl is receiving kindergar¬ 
ten training. This respondent and his two children are 
members of the Calvary Baptist Church and have been 
since their residence in the District of Columbia, having 
regularly attended Sunday School. lie is deeply demoted 
to his children and they to him, and when not on military 
dutv devotes practically all his time to the children’4 wel- 
fare and happiness. 

This respondent has bought a home in the District of Co¬ 
lumbia, located at 7930—Kith Street, Northwest, whei*e lie 
is living with his children. This is an eight-room Georgian 
Colonial home, with every modern convenience, including 
play room and yard for the children. 

22 Mrs. M. E. Stabler, who is the children’s god¬ 
mother, formerly nurse and supervisor at the Sewick- 
ley Hospital for Children, Sewicklev, Pennsylvania, a lady 
of culture and refinement and flic mother of two adult chil¬ 
dren, has assisted the respondent in the general supervis¬ 
ion of the hygiene, diet, religious and secular training of the 
children, and resides in the home of the respondent. The 
respondent employs a competent maid, resident, who per¬ 
forms the duties of cook and general housework. Also re¬ 
siding in the home is Colonel G. E. Wolfe, a devoted friend 
of the family, who is greatly interested in the welfare of 
the children, and especially the training of the son, Danny. 

The petitioner herein has frequently expressed her grati¬ 
fication and complete satisfaction with the care that the 
children are receiving and with their manner of living, and 
she has never personally asked this respondent for the said 
children, nor has she ever expressed any dissatisfaction to 
him personally about his having their custody. 

The respondent further avers that with the exception of 
intermittent periods, totalling approximately four months, 
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he has, due to the indifference and complete lack of inter¬ 
est on the part of the petitioner, assumed sole and full re¬ 
sponsibility for the welfare and rearing of his children 
from birth, and their present state of good health, prog¬ 
ress and well-being bears testimony of his devotion to his 
duty. 

Further answering the said petition, this respondent 
avers that it would be against the best interests of the said 
children to give their custody to the petitioner or to remove 
them from respondent’s Christian home into an atmosphere 
of irresponsible supervision. 

This respondent denies each and every allegation of the 
petition not hereinbefore specificially admitted. 

This respondent respectfully requests, if necessary, that 
a full and complete investigation as to this respondent’s 
home life and the welfare and, best interests of the said chil¬ 
dren be made by the Board of Public Welfare of the Dis¬ 
trict of Columbia, or some other disinterested agency, or 
a guardian ad litem. 


lie further avers that for many months past his duties as 
a Captain in the United States Army have been highly con¬ 
fidential, important, and exacting, and all leave of officers 
has been cancelled, except in the most urgent cases, and 
this respondent avers that in order to fully inform 
2o the Court as to the best interests of the said children, 
it will be necessary to have a protracted hearing as 
to what is best for the said children, and, while he is per¬ 
fectly willing to appear in this Court at any time with his 
local witnesses to establish his own qualifications as a cus¬ 
todian of the said children and to show what is best for 
them, provided he can get leave from his duties at the War 
Department, yet ho is unable to secure, on such short no¬ 
tice, his out-of-town witnesses as to the petitioner’s char¬ 
acter and manner of living, and her absolute disqualifica¬ 
tions to be the custodian of two young children. 

In this connection, he avers that for manv vears he has 
been represented by Clifford M. Toohy, Esquire, a member 
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of the Bar of the State of Michigan, and a former law part¬ 
ner of the petitioner’s father, and this respondent desires 
to have the benefit and advice of the said Clifford M. Toohv, 
Esquire, but the said Clifford M. Tooliy, Esquire, cam ot be 
here until after March 15, 1942, as more fully appears from 
his affidavit hereto attached, marked “Exhibit A”, and 
prayed to be read and considered as part hereof. Tins re¬ 
spondent further avers that in the said North Carolina pro¬ 
ceedings, lie was also represented by Bov L. Deal, Esquire, 
of the North Carolina Bar, who is fullv familiar with the 
North Carolina phase of the litigation, and the manner of 
living of the petitioner, and is also familiar with the testi¬ 
mony of the witnesses who can testify as to her misconduct, 
but the said Roy L. Deal, Esquire, has also notified th is re¬ 
spondent that he cannot be here until after March 15, 1942. 

In view of all the facts and circumstances, and particu¬ 
larly in view of the fact that the children are in a good and 
proper home and are well taken care of, and living a nor¬ 
mal, happy and ordinary life, as they have been since they 
have been in respondent’s custody, this respondent respeet- 
fullv asks this Court that final hearing of this ease be con- 
tinned until such time as bis official duties will permit him 
to prepare his defense and get his out-of-town witnesses 
here and have his other counsel available, and that upon 
final hearing the petition for writ of habeas corpus be dis¬ 
missed and the writ discharged. 

DANIEL F. BOONE. 

GODFREY L. MUNTER, 

844 Shorcham Building, "Washington, D. C. 

Attorney for Respondent. 

Verification in leg at form 




99 

w 


254 77* e Decision of the Court 

The Court (Mr. Justice Bailey): Tliis case came before 
the court of North Carolina only last July. Both parties 
appeared in court in a suit brought by the husband. The 
domicile of the children at that time was in North Carolina. 

Both parties having had opportunity to be heard, to in¬ 
troduce their testimony, that court determined that it was 
to tlie interest of the children that the custody should be 
awarded to their mother and a judgment was entered accor¬ 
dingly, directing the husband to surrender the children to 
the mother. 

That order the husband did not comply with. 

Now the same question arises in this jurisdiction and the 
only question, I think, for this Court to determine is whether 
such changes have arisen since the decision of the North 
Carolina court as to make it clearly to the interest of the 
children that the father should have their custody in dero¬ 
gation of that judgment of the North Carolina court. 

I am satisfied from the testimony that tlie mother is pre¬ 
pared to take care of the children in North Carolina; that 
her home is as suitable a place for them to be reared as is 
the District of Columbia; and I see no reason to hold that 
any changes have occurred which are sufficient upon which 
the Court could base an order now in conflict with the judg¬ 
ment of the North Carolina Court. 

1 think the interests of the children arc as much 

255 conserved by their remaining in North Carolina un¬ 
der the custody of the mother as they would be under 

the custody of the father in the District of Columbia; and I 
therefore grant the writ of habeas corpus directing the sur¬ 
render of the children to the petitioner. 




23 


(Thereupon the instant hearing was concluded ai^d, at 
3:08 p. in., Monday, March 9, 1942, the Court adjourned.) 


25G Findings of Fact and Conclusions of Law 

Upon consideration of the Petition filed herein and the 
return thereto and the Court having heard testimony and 
received evidence and heard arguments of counsel op be¬ 
half of petitioner and respondent, the father and mother 
of the children in controversy, the Court finds and deter¬ 
mines that it has jurisdiction over the parties, the children 
in question, and the subject matter, and accordingly njakes 
the following Findings of Fact and Conclusion of Law: ' 

Findings of Fact 

1. Martha Liglitner Boone, the petitioner herein, and 
Daniel F. Boone, the respondent, were lawfully united in 
marriage on the 11th day of July, 1932. Two children ^ere 
born of this marriage, Daniel Liglitner Boone, born May 23, 
1934, and Martha Penelope Boone, horn September 14, 1938. 

2. From July 11, 1932, when petitioner and respondent 
were married, they lived together as man and wife ijmtil 
April 13,1939, when they separated by agreement and since 
which date they have lived separate and apart from each 
other; that pursuant to said separation agreement from 
September 30, 1939, to July, 1941, the respondent had the 
custody of said children and lived with them in Winston 
Salem, North Carolina, and Washington, D. 0., with piriv- 
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ilege to petitioner to visit said children at stated intervals 
which she exercised during the said period. 

3. That on the 15th day of April, 1941, the respondent 

filed against petitioner a proceeding for divorce in 
257 the Superior Court of Forsyth County, North Caro¬ 
lina, in which cause petitioner, on due summons, duly 
appeared and filed her answer claiming that the custody of 
said minor children should be committed to her and that 
she was the proper and tit custodian and was qualified to 
have control of said children, and that it was to the interest 
of said children to be so committed to her custody and taken 
from the custody of respondent. 

4. The above proceeding came on for hearing in said Su¬ 
perior Court of Forsyth County, North Carolina, and there 
has been submitted to this Court a duly authenticated rec¬ 


ord of the proceedings in said Court from which record this 
Court finds that the said Superior Court of North Carolina 
asserted and had complete jurisdiction of the said proceed¬ 
ings and the parties thereto, petitioner and respondent 
herein, including the custody of said minor children; that 
the respondent and petitioner were at the time of the insti¬ 
tution of said action in Forsyth County, North Carolina, 
both citizens and residents of North Carolina, and duly 
appeared in said Court in person and by counsel and par¬ 
ticipated therein; that after a due hearing of the parties 
and their counsel and the evidence offered by both, the said 
Superior Court entered its “Order Awarding Custody” 
of said minor children in favor of petitioner herein, Martha 
Lightner Boone, said Order of the Superior Court of said 
Forsyth County, North Carolina, dated July 2, 1941, hold¬ 
ing in part that said Martha Lightner Boone, petitioner 
herein, was on said date a “fit and suitable person to have 
the care, custody and control of said children, and that the 
interests and welfare of said children will be better sub¬ 
served and promoted by awarding their custody to defen- 
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dant (petitioner herein) rather than to the plaintiff (re¬ 
spondent herein)”. 


5. Prior to the entry of the said “Order Awarding] Cus¬ 
tody” hv the Superior Court of North Carolina, on July 2, 
1941, the respondent herein had become an officer cf the 
United States Army, on or about November 8, 1940, a id on 
or about that date had removed said minor children there¬ 
tofore living with respondent at Winston Salem, North Car¬ 
olina, to a temporary residence in an apartment house on 
Massachusetts Avenue in the District of Columbia; that the 
removal of said children and of respondent to said tempo¬ 
rary residence in the District of Columbia did not affect 
or change the domicile of said respondent or said children 
in said Forsyth County, where the suit relating to 
258 the custody of said children was pending for hear¬ 
ings and decision, and where said suit was later 
brought to a hearing and decided on July 2, 1941, by which 
decision the custody of said children was awarded to peti¬ 
tioner herein. 

G. The Court further finds that the respondent herein 
attended the trial of the said cause in North Carolina involv¬ 
ing the custody of said children, as hereinbefore stated,! 
testified and left the Court prior to its decision on the 
tody of said children, but was notified of said decision 
sequent to July 2, 1941, but failed and refused to perl 
the terms of the Order of said Superior Court of N 
Carolina by delivering said minor children to the petitioner 
herein or to return them to the jurisdiction of the NjDrth 
Carolina Court for the execution of said Order of Jul 
1941, and has continuously since said date of July 2, 1 
retained the custody of said children in the District of 
lumbia, contrary to the terms of said Order. 

7. The Court has heard evidence and finds as a fact (hat 
there has been no substantial change in the circumstances 
of the petitioner or respondent since the date of the afore¬ 
said order awarding custody of the minor children described 
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in the petition herein by the North Carolina Court dated 
July 2, 1941, and that the condition with respect to the care 
and custody of said children remains substantially the same 
now according; to the evidence in this cause as of said date 
of July 2, 1941. 

S. That from the evidence submitted to this Court the 
life, conduct and character of the petitioner herein since 
July 2,1941, has been proper and exemplary; that the home 
she has provided for the care of said children has been 
proven suitable and satisfactory for their upbringing-; that 
her financial faculties have been shown to be sufficient for 
their reasonable care and support and her fitness as their 
mother to have their custodv was established bv the Court 
in North Carolina, and no reason has been shown affecting 
her fitness to have the custody of said children as so deter¬ 
mined by the North Carolina Court. The respondent has 
bought a home in this District, which is suitable for the care 
of the children and they have received adequate and com¬ 
petent care while in his custody. 


259 Conclusions of Law 

1. The Court concludes as matter of law that petitioner, 
Martha Lightner Boone, is entitled to the custodv of the 
children in controversy under the terms of the Order of the 
Superior Court of North Carolina, dated July 2, 1941, 
awarding custodv of said minor children to her. 

o t 

2. That this Court deems itself bound by the Findings 
of Fact and Conclusions of Law of the Superior Court of 
North Carolina dated July 2, 1941, as to the residence and 
domicile of the parties and the children in controversy and 
of the facts found by the Court in its said Judgment as of 
the date of its Order of July 2, 1941, and further finds that 
the respondent herein having brought the said suit in North 
Carolina and appeared therein and testified and had the 
advice and assistance of counsel, subjected himself to the 
jurisdiction of said Court and was bound by the terms of 
the final judgment awarding custody therein passed. 
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3. That no substantial change of status of the respondent 
or petitioner affecting the proper custody of said children 
has been shown to have occurred since July 2, 1941, which 
would in any way disqualify petitioner for the custody of 
said children as awarded by the Superior Court of North 
Carolina, by its said Order of Julv 2, 1941. 

4. That the respondent herein has had due notice of the 
judgment of the Court of North Carolina awarding custody 
to the petitioner herein and has failed and refused to com¬ 
ply with the terms of said Order as he was legally bound to 
do and that his present custody of said children is unlaw¬ 
ful and in violation of said Order by which he was boujid, 
and that his further detention of said children is wrongful 
and in violation of said Order and that he has shown no 
change of conditions which would justify or warrant the 
exercise bv this Court of anv discretion which it might have 

* * 'w' 

to change or modify the terms of the Order of said Court 
in North Carolina dated July 2, 1941. 

An order will be prepared and submitted in accordance 
herewith. 

JENNINGS BAILEY 
Justice . 

******•#•• 

260 Order Granting Writ of Habeas Corpus 

Upon consideration of the Petition for Habeas Corpus 
tiled herein and the return thereto, and the Court having 
heard testimony, received evidence and heard argument of 
counsel on behalf of petitioner and respondent, and it ap¬ 
pearing to the Court that the petitioner herein, Martha 
Lightner Boone, and respondent, Daniel F. Boone, are the 
Mother and Father respectively of the infants described in 
said petition, Daniel Lightner Boone born May 23,1935, and 
Martha Penelope Boone, born September 14, 1938, the 
children in question, and the subject matter, and the Court 
being fully advised, it is, by the Court, this 13th day bf 
March 1942, 
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Adjudged, ordered and decreed that the petition for the 
writ of habeas corpus be granted and the writ issued there¬ 
on be sustained, and accordingly, the respondent is hereby 
ordered to deliver to the petitioner the two children of the 
parties hereto, namely Daniel Lightner Boone and Martha 
Penelope Boone. 

By the Court: 

JENNINGS BAILEY 
Justice. 

Memo of Filing Notice of Appeal 
Memo of Filing Supersedeas Bond 
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H. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

27 Washington, D. C., 

Thursday, March 5,1942 

The above-entitled matter came on for hearing before the 
Honorable Jennings Bailey, one of the Justices of said 
Court, sitting in the Motions Division, at 12:25 o’clock p. m., 
Thursday, March 5, 1942. 

Appearances: 

Robert H. McNeill, Esq., J. E. Shipman, Esq., and M. 
Ryan McCown, Esq., on behalf of the plaintiff. 

Godfrey L. Munter, Esq., and Clifford M. Toohy, Esq., 
on behalf of the respondent. 

Proceedings 

Mr. McNeill introduced to the Court J. E. Shipman, Esq., 
and M. Ryan McCown, Esq., of the North Carolina bar. 
*#***###«• 

28 The Court: As I understand the law in this c^se, 
the judgment of the Court in North Carolina is con¬ 
clusive as to the situation as it existed at the time of that 
judgment. 

However, if it now appears that the interests of ^he 
children—and they are the only interests which the Co|urt 
should consider—requires any change in their custody), I 
think that the Court has jurisdiction to make it. But it is 
incumbent upon the parties seeking such judgment to show 
that there has been such a change of circumstances as to 
show that the interests of the children would be subserved 
by some such order. 

The law seems to be simple. 

Mr. Munter: Your Honor, I think that is not the situa¬ 
tion here. We go further than that and we claim that the 
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North Carolina decree is void and of no effect on your 

29 Honor, because at the time of the suit in North Caro¬ 
lina the children were not in the State and never had 

been; and I think that under the— 

The Court (interposing) The domicile of the parents 
would be their domicile. 

Mr. Munter: No, your Honor, 1 do not think our Courts 
have so held. I think the situs of the children is binding 
upon the Courts. 

The Court: I disagree with you on that. 

Mr. Munter: We have a number of cases here, the Rosen- 
berger case and the Seeley case. 

The Court: I would like to see them. 

Mr. Munter: The first case to which I would like to call 
your Honor’s attention— 

The Court (interposing) I would like to see it. 

Mr. Munter (handing a book to the Court) I would like 
to say, your Honor, that this marking in the book is not 
my marking; it is somebody’s else. 

The Court: Very well. 

Mr. McNeill: I might observe that Mr. Munter and I were 
counsel on both sides of that case. 

Mr. Munter: That is another case. 

Mr. McNeill: I am talking about the Rosenberger case. 
Mr. Munter: The Court has the Seeley case now. 

The Court: What other case have vou? 

30 Mr. Munter: I have the case of Slack vs. Perrine, 
in 9 Appeals D. C., which was referred to in the Seeley 

case and which goes somewhat further; and T particularly 
call the Court’s attention to paragraph 3 of the opinion, 
starting on page 158. 

The Court: Where were the parents domiciled at the 
time of the proceeding? In North Carolina? 

Mr. Munter: In this case? 

The Court: Yes. 

Mr. Munter: The evidence will show that on the 23rd of 
June, last year, Captain Boone abandoned all residence in 
North Carolina. 
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The Court: When was the divorce ? 

Mr. Munter: The divorce was—I beg your pardon.| He 
has never gotten a divorce. 

The Court: Where was his domicile at the time of the 
bringing of the suit for divorce? 

Mr. Munter: In North Carolina; but the children were 
not in North Carolina and never were for nine months be¬ 
fore that time; and they never have been in North Caro¬ 
lina since. 

The Court: Have you another case? 

Mr. Munter: Yes; we have, your Honor. 

Now, here is the ease of Rosenberger v. Rosenberger, in 
which Mr. McNeill and I were counsel; and that case also 
came from North Carolina; and I would like to call jour 
Honor’s attention to finding number 3; and that is a recent 
case which sustains our contention. 

31 The Court (after reading) It seems to me that 
this is very much along the line of what I have said. 

Mr. Munter: Well, as to the status of the husband, no|t as 
to the children—that paragraph 3. 

The Court: In my opinion, the judgment of the Ncjrth 
Carolina court is conclusive as to the situation that existed 
at the time of that decision. If there has been a change^ in 
circumstances which renders it necessary for the interests 
of the children that they should be put in some other custody 
or under some other arrangement, I will hear testimony on 
that and none other. 

Mr. McNeill: There is no such allegation in the return. 

I do not want to foreclose the respondent on that if he 
wants to make an amendment now. 

The Court: T will permit the respondent to show any 
change in the circumstances. 

Mr. Munter: And then does your Honor rule, on the 
legal proposition, that the fact that the children were not in 
North Carolina at the time when the decree was entered 
in North Carolina— 

The Court (interposing) I am ruling now—I am not giv¬ 
ing my reasons for it (whatever my reasons may be); tt ev 
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may be erroneous—and my bolding on the proposition is 
that that is conclusive now as to the situation which 

32 existed at that time; and I am bound by it—unless 
vou can show me that the interests of the children 

now require some different arrangements. 

Mr. Munter: We note an exception to the first part of 
your Honor’s ruling; and as to the second part we are pre¬ 
pared— 

The Court (interposing) I have made only one ruling. 
You can except to my ruling and also as to the conclusion. 
Mr. Munter: Before your Honor makes a final decision 
on this matter would you care to look at a Restatement of 
the Law? That is an interesting paragraph there, on Con¬ 
flict of Decisions, section 168. 

The Court: I am not ruling contrary to this at all. 

Mr. Munter: Well then, your Honor, I think we are pre¬ 
pared to proceed with the evidence. 

The Court: Very well then. I will take it up for evidence 
at 1:30. 

(Thereupon, at 12:30 o’clock p. m., a recess was had until 
1:30 o’clock p. m., when the proceedings were resumed as 
follows:) 

Mr. Munter: May it please your Honor, before we pro¬ 
ceed I would like to call your attention to another case that 
you yourself— 

The Court (interposing) I don’t want to hear any fur¬ 
ther argument on what I have acted on. 

Mr. Munter: Then may I say to your Honor that 

33 we would like to bring the children down here any 
time you would care to see them, in your chambers or 

in the court room. 

The Court: Well, I will wait until later and we can have 
them if it seems desirable. 

Mr. Munter: Then, for the sake of the record, we would 
like to tender now four witnesses who will testify as to the 
averments in our answer as to Mrs. Boone’s unfitness to be 
the custodian of these children. 





The Court: I am not ruling that out at all. Has fhat 
arisen since the decision of the North Carolina court? 

Mr. Munter: Some of it has and some of it has not. 

The Court: I am not going into anything before that 
judgment was rendered. 

Mr. Munter: Well, I would just like to tender then:, as 
witnesses, to state that they arc here and we offer them to 
testify as to those averments. 

The Court: I am ruling that out, Mr. Munter. 

Now proceed with the case. 

Mr. Munter: Very well. We take an exception to your 
Honor’s ruling again. 

35 Daniel F. Boone. 

36 Direct Examination 

Bv Mr. Munter: 

Q. Your full name is Captain Daniel F. Boone? A. It 
is, sir. 

Q. Where do you live, Captain Boone? A. 7930 Sixteenth 
street, Northwest. 

Q. Here in Washington ? A. I do, sir. 

Q. Now, how long have you lived at that address? A. 
Since August of 1941. 

Q. Is that a private dwelling? A. It is a private hoijie, 
sir. 

Q. Is it a home? A. Yes, sir; it is. 

Q. And do you own that home? A. That is right, sir. 

Q. When did you purchase that home, if you remember? 
About what month was it? A. Well, I made my deposit on 
it in July. 

Mr. Munter: Mr. McNeill, I show you the deed to the 
house. 

The Court: Very well. He testified that he owns that 
property. 
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By Mr. Hunter: 

Q. Captain Boone, where did you live before you 

37 bought that house? A. 208 Massachusetts Avenue, 
Northeast, Capitol Towers Apartments. 

Q. And when did you come to Washington originally? 
When was the first time that vou came to Washington ? A. 
Well, that was many years ago. 

Q. Well, when was that? A. 1925. 

Q. And how long did you live here then? A. Approxi¬ 
mated five vears, five or six vears. 

Q. And when did you come back again to Washington? 
A. At intermittent periods. 1934, 1935, and I moved here 
in the latter part of 1940, in October. 

Q. In October, 1940, you moved to Washington from 
where? A. From Winston-Salem, North Carolina. 

Q. Now, when were you married? A. In July, 1932. 

Q. Where were you married? A. Greenville, South Caro¬ 
lina. 

The Court: Is there any question of the marriage in this 
case? 

Mr. McNeill: No, sir. 

The Court: Why waste time that way, ATr. Muntcr? 

Mr. Munter: I thought it all led up to this. 

The Court: I can not waste time on that. Proceed. 

38 By Mr. Munter: 

Q. And did you bring the children with you to Washing¬ 
ton in October, 1940? A. I did, sir. 

Q. And where did you take them? A. To Capitol Towers 
Apartments. 

Q. And have you lived with them continuously up until 
the present time? A. Yes, sir, up until I moved into my 
new home. 

Q. That is on Sixteenth street? A. That is right, sir. 

Q. And since October, 1940, have the children been con¬ 
tinuously with you in the District of Columbia? A. They 
have, sir. 



35 


Q. Have they ever been outside the District or ever been 
in the State of North Carolina since that time? A. They 
have not. 

Q. And your occupation is what ? A. I am a captain of 
the United States Army, stationed in the office of the Un¬ 
dersecretary of War. 

Q. And since what date have you been so attached to 
the Army ? A. November 8, 1940. 

Q. Now, at the time of the entry of the North Car- 

39 olina decree did you own a home anywhere? A. I 
did not, sir. 

#*##•*•*#* 

40 The Court (interposing) I want to know the whole 
situation as to the way the children are cared for. 

In other words, if he is not properly fixed to care for jhem, 
why, that ends it right now. 

Mr. McNeill: We arc not attacking his care of jliem. 
We are only asserting our rights. 

The Court: I am looking to the interests of the children. 
I do not mean that the parents have no rights; but I want to 
know the whole situation as affecting the interests of the 
children. 

Bv Mr. Munter: 

Q. Who has helped you to take care of those children since 
you came to Washington? A. Mrs. Howard, Mrs. N. G. 
Howard, as housekeeper, first. 

Q. Now, from when to when did you have her? A. Mrs. 
Howard was with me from August, 1940, to July 15,1941. 

Q. Can you tell his Honor some of the qualifications of 
Mrs. Howard to take care of the children? A. I can. Mrs. 
Howard is a very fine lady, with a number of children, and 
she has some grand children; and I felt that she was well 
qualified for the job. I made quite a rigid investigation of 
her qualifications before I considered her; and she, I feel, 
did an excellent job with the children. They laved 

41 her very much and I have heard no criticism from 
anyone as to Mrs. Howard’s ability to help me. 
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In addition to that, I have had an excellent maid at all 
times to assist Mrs. Howard. 

Q. Well then, you have had Mrs. Howard and, in addi¬ 
tion to her, you have had a domestic servant? A. Yes, sir; 
I have. 

Q. When did Mrs. Howard leave you? A. In July, 1941. 

Q* And did you thereafter secure the services of some¬ 
one else? A. Well, yes. I might interpose there that I 
have had, in addition to Mrs. Howard, the services of Mrs. 
Mary Elizabeth Stabler since October, 1939, because Mrs. 
Stabler is the children’s godmother; and she has super¬ 
vised their care and helped me with them since then; and 
she succeeded Mrs. Howard since she moved to Washington 
and has helped me with them until now. 

Q. Mrs. Stabler is with you now? A. She is. 

Mrs. Stabler has had considerable training in the Sewick- 
ley Hospital for Children, Sewickley, Pennsylvania; and I 
am advised and know that she is well qualified in every re¬ 
spect to rear children. 

Q. Now, have you had occasion to employ a phv- 
42 sieian here in Washington? A. Yes, sir; I have. 

Q. Who is the doctor? A. Dr. Clayton Hawfield, 
in addition to taking them regularly to the Walter Peed 
General Hospital out-patient service, to which I am entitled 
by reason of Army connections; and it has been Dr. Bolton 
there. 

Q. Now, Captain Boone, will you describe in your own 
way (bearing in mind the limitations as to the scope of the 
inquiry here) in what regard the condition of the children 
is different now from what it was before and at the time of 
the entry of this order in North Carolina? A. Well, they 
have progressed rapidly, sir. 

Q. Will you explain what— 

Mr. McNeill (interposing) What was that answer? 

A. Well, they have gained in weight, of course, and they 
have had very few colds and they are, of course, in school, 
and they are progressing as rapidly as you could expect. 
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By Mr. Munter: 

Q. Let us take one child at a time. Who is the oldest one ? 
A. Danny. 

Q. How old is Danny now? A. Danny will be seven the 
23rd of May. 

Q. Does he attend school here now? A. Yes. This 

43 is his second year in school in Washington. 

Q. Where? A. Shepherd School, Kalmia and 
Fourteenth street. 

Q. How is he getting along in his studies? A. Quite well. 
Q. Before he was in that school, where was he? A. At the 
St. Joseph School. 

Q. Where is that? A. Second and E streets, Northeast. 

Q. Did he get along satisfactorily there? A. Yes, sir; he 
did. 

Q. Does Danny stand well in his studies? A. He has. 

Q. Have you had any trouble or complaint about him? 
A. No, sir. 

Q. How about the other child, Penny? A. She has pro¬ 
gressed equally well. 

Q. Does she have any training? A. Yes; she has daily 
kindergarten training in my home. 

Q. When was she born? A. She was born the 14th of Sep¬ 
tember, 1938. 

Q. Plow did you obtain custody of these children 1 A. 
Well, in answering that, I have felt that I had— 

The Court (interposing) Not how you felt. An- 

44 swer the question. How did you originally obtain 
custody of these children. 

Mr. McNeill: All that has been adjudicated in the North 
Carolina case. 

The Court: Was it since that order of the Court? 

Mr. Munter: I want to show that by agreement between 
the parties he was given exclusive custody of the children 
and has had it ever since. 

The Court: Was that before or since the decree? 

Mr. Munter: That was before, your Honor. 

The Court: I will sustain the objection. 
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By Mr. Munter: 

Q. Wlmt arrangements have you made in regard to the 
religious education of these two children? A. 1 have had 
tho children christened and I have seen that they go to 
Sundav school regularlv. 

Q. What Sunday school do they attend? A. The Calvary 
Baptist Sunday School. 

Q. Here in Washington? A. They are regularly enrolled 
there. 

Q. Do you go with them? A. I do, or send someone. 

Q. How often do you go? A. As often as possible. 

Q. Every Sunday? A. No, sir, not every Sunday. 
45 Q. Now, in regard to home religious training, what 
is the fact about that? A. I have taught my little 
bov and mv little daughter to sav their pravers. Mv bov is 
older and he naturally can acquire more easily the knov 
edge of the language; and he knows his blessing; he knows 
his morning prayer; he knows the Lord’s prayer; and the 
evening prayer, which I will gladly quote, if there is any 
question about what 1 have taught him. 

Q. Have you taught the children their prayers? A. I 
have, sir. 

Q. And in their prayers have you encouraged them to 
include their mother? A. Thev definitelv do. And I should 

V » 

like, if it is possible, for the Judge to sec my children and 
question them at length, if he cares to question any part of 
my statement as to their ability to say what I have said 
that they say in my presence. 

Q. Now, in reference to the summer vacations; have you 
done anything in regard to sending Danny to camp? A. 
Yes, sir. He has vacations. Last vear I sent mv bov to 
the Walton School summer camp. 

Q. What school? A. The Walton School summer camp. 
That is on the old Georgetown Road, out in Bethesda, 

Maryland. 

•> 

Q. How long was he in that summer camp? A. 
That was the summer months. 


46 


39 


Q. Who took care of the little girl during that period? 
A. Mrs. Howard was with me then, of course, and the maid. 

Q. I beg pardon? A. And the maid. 

Q. How much time do you devote personally to the super¬ 
vision and attention of these children? A. Practically all 
of my lime away from the office. They are my chief inter¬ 
est and I feel that is where my pleasure comes, from rearing 
my children. I devote all the time possible to them. 

Q. Can you tell his Honor how much time that is? A. 
Yes, sir. In the evening we have generally two hours; and 
generally an hour to 45 minutes in the morning; and of 
course I often have lunch with them; and, of course, all 
day Sunday if I have the day off, or Saturday or some oilier 
day in the week that I have off. 

Q. When you have a day off, cither Saturday or sc|>me 
other day, what is the fact about your association with the 
children? A. If it is Sunday, I get up with them, t|ake 
breakfast with them, and take them to Sunday school.I I 
remain in church while they are in Sunday school. The 
Sunday school has arrangements so that the children 
47 may remain while the parents are in church. That 
is a quite a large church and they have adequate ar¬ 
rangements to care for the children. 

Q. That is the Calvary Baptist Church? A. Yes, sir. 

Q. What do you do after Sunday school ? A. We go home 
and have a dinner. We have a nice, jolly time; and then 
they take their naps. After their naps we take a walk'or 
ride in Rock Creek Park, which is only about two blocks 
from us, and sometimes we visit friends. 

Q. What associates do they have? A. They have the ad¬ 
vantages of association with the children in the neighbor¬ 
hood. 

Q. Can you give us the names of some of them? A. 
Colonel Wynne’s children, Mr. and Mrs. Phillips’ litile 
daughter, and other children in the neighborhood. 

Q. How do the children in the neighborhood play? Ja. 
Like normal children. They have a jolly good time. I gi^e 
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parties for them on their birthdays; and the other children 
in turn give birthdays and invite mv children. 

********** 

49 A. The decree, as I understand it, was July 2, 1941. 

At that time I was residing in an apartment in the 
Capitol Towers Apartments. I had heard that there was 
some criticism that I should have had a home with plenty 
of opportunities for the children to play in parks, although 
they had had the privilege of playing in a number of parks 
at that time. 

So 1 acquired a home and made provisions for their home 
life to be very much more pleasant; and I have done every¬ 
thing in my power, I think. 

Q. Can you give his Honor some more of the details as to 
what you have done for the children, either their 

50 recreation or schooling? For example, have they 
ridden ponies with you? A. Yes, sir; they have rid¬ 
den ponies with me at Fort Myer. They have ridden the 
President’s pony over there. They have ridden on my 
horse over there. 

I have taken them on various trips around the city here, 
visiting friends; and I have seen that tlicv have had more 
friends and been in the best circumstances that I could 
make possible for them. 

I have tried to do what I thought that the children needed; 
and I do not believe that they have been wanting for anv- 
thing; and I have actually been looking for opportunities 
to offer them that would be even nicer than what I have had. 

Q. In regard to insuring the future education of the chil¬ 
dren what have you done? A. Yes, sir. I have taken out 
insurance policies on myself and made my children the 
beneficiaries; and I have taken out insurance policies on 
my daughter as well; and it provides for her education. 

Q. That is an educational endowment? A. That is right, 
sir. 

Q. Now, have you been present at any time when Mrs. 
Boone, your wife, has come to Washington to see the chil¬ 
dren? 
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Mr. McNeill: You mean since the decree? 

Mr. Munter: Yes, sir. 

A. I have been present when she has visited phem. 

51 I have been in my house where she has come by to 
pick up the children and I have seen her approach 

the children and noticed her talking and actions when she 
did see them. 

By Mr. Munter: 

I 

Q. IIow often has Mrs. Boone come to see the childjren? 
A. Well, she came up in August, in July, in August, and 
in September and in October; and she has not been pack 
since the 15th or 16th of November. She has missed the 
last four months. I 

Q. That is up to November, 1941? A. That is right, sir. 
Q. How long would Mrs. Boone stay here with the chil¬ 
dren? A. Well, she w T ould come with the children’s god¬ 
mother to the house and get the children generally or el^e— 
when she would do that I would try to arrange to bp at 
home and see that the children went off and see the tfme 
that she came for them; and at the time 'when she woluld 
arrive I would notice that she would get out of the car |md 
run up to the little boy and get down on her knees i| 
apparently pray, because she got down and looked up 
heaven for several minutes, apparently ignoring the lil 
daughter. T have observed that on two different occasions. 

Q. How much time would Mrs. Boone spend with the 
children when she came here on those occasions? A. £fhe 
spent as much of the day as she wished, because 

52 those were mv instructions to the ladv in charge, the 
children’s godmother, and those that were with her 

in the custody of the children during that period; and I 
have not deprived her of any hours that she wished. 

She was privileged to see them, under the deed of sep¬ 
aration, for two days per month. There were many of t^ie 
months that she did not come to see the children. 

Q. What facilities did you place at Mrs. Boone’s dij 


s- 


posal for taking them out? A. I arranged for an autoinlo- 
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bile and someone, a maid or someone else, to accompany the 
children, so as to make it as pleasant as possible; and I 
advised them to take Mrs. Boone wherever she wished to 
go and to make the day as pleasant as possible. 

Q. Has Mrs. Boone ever expressed any criticism of the 
manner in which you were taking care of these children? 

Mr. McNeill: You mean since the decree? 

Mr. Munter: Since the decree. 

A. She has never expressed any criticism at all to me. 
By Mr. Munter: 

Q. Has she ever asked you for the children since the 
decree? A. She has not. I have also arranged for the 
children— 

The Court (interposing) Just answer counsel’s 
questions. 

53 The "Witness: Excuse me, sir. 

By Mr. Munter: 

Q. What other arrangements have you made to facilitate 
Mrs. Boone’s visits and the pleasure of the children? A. 
In what respect? 

Q. Well, in regard to her having the children during reg¬ 
ular hours and so on and during the noon hours and so on. 
A. Well, in the deed of separation she was privileged to 
see— 

Mr. McNeill (interposing) You can not go back of the 
date of the decree. She is entitled to see them all the time. 

The Court: 1 will hear all the testimony as to what has 
happened. 

The Witness: Your Honor, she has— 

Mr. McNeill (interposing) He insists upon going back 
and talking about a deed of separation two years prior to 
the decree. 

The Court: I will exclude any testimony as to anything 
prior to the decree in North Carolina. 

Mr. McNeill: If your Honor please, the witness insists 
upon going back prior to the separation— 




The Court (interposing) That testimony will all go out. 

The Witness: Since July of 1941 she has written to ask 
to see the children on her two days, as the letter says. As 
for the visits with the children two days during a 

54 certain month, those were the months I had previ¬ 
ously mentioned, July, August, September October, 

and November. 

Bv Mr. Hunter: 

•> 

Q. lias there ever been a time since the decree during 
which Mrs. Boone has not been able to see and have the 
children whenever she wanted to sec them? A. Never; ab¬ 
solutely not. I have been glad for her to see them and there 
has been no criticism at all. She has not seen them— 

Q. (interposing) Coming back to the home: will you 
describe that somewhat for his Honor? A. My home is a 
two story Georgian colonial type house, eight room, with 
recreation room in tbe basement and a play room in the 
attic. The attic is completed as a room and not for an at tric 
and it is used as a play room. It is warm, heated, lias 
ample lights, rugs on the floor, et cetera. 

Q. What kind of toys do the children have? A. I be¬ 
lieve tliev have cvcrv imaginable kind of tov that tliev have 
seen in the stores and asked for. They have quantities of 
toys. My boy has a bicycle and the daughter has a wagon; 
and tliev have all kinds of tovs and the things that children 
want. 

Q. How about a yard? A. There is, sir. They prefer 
going to Rock Creek Park; and there is plenty of streams 
there and there are instruments to play on and slide 

55 on; and they get their exercise. In the afternoon, 
after the little boy comes from school, they often go 

directly to the park and are entertained or visit some other 
children or have ample opportunities to entertain thdm- 
selves. 

Q. What is the fact as to their eating hours? A. Very 
regular. 
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Q. What time do they eat and go to bed? A. The chil¬ 
dren are up early. My little boy comes to my room around 
six o’clock in the morning and I am with him until a quarter 
of seven; and my daughter is up and then we have break¬ 
fast around 7:15 or 7:30. The children eat with me and I 
am with them some fifteen or twenty minutes after break¬ 
fast; and I go to work and my boy goes to school ten min¬ 
utes to nine. He is due there at nine o’clock. He is brought 
home for luncheon at twelve and has luncheon there and is 

taken back at one o’clock. The school is onlv three blocks 

* 

from my residence. 

•> 

The school period ends at three o’clock and he is brought 
home and they get his little sister and they go to the park 
to play. 

The evening meal is between six and seven, whenever it 
is convenient—generally when I get home. 

Q. Who else lives in your home? A. Colonel Wolf, 
Colonel George E. Wolf. lie has been with me— 

56 Q. (interposing) Is he here today? A. I guess 
he will be here if I can locate him. He is in the citv. 

Q. So your family consists of yourself, Mrs. Stabler, 
Colonel Wolf, the two children, and a maid? A. Yes. The 
maid has been with me over a year. 

Q. Anyone else? A. No, sir. 

Q. Have you had any conversation with Mrs. Boone in 

regard to the custody of these children since the decree in 

North Carolina, in addition to what vou have alreadv tcsti- 

• * 

fied? A. No, sir. She has not written me a word about 
them, except she asks if she may see the children here 
during her two days in the month, which are generally 
Saturday and Sunday; and she comes; and I make every 
provision for their entertainment and pleasure. I suggest 
if they would like to go to the country they do so; and she 
welcomes the trip. 

Q. Will you state to the Court how you feel towards these 
children, your devotion and affection? A. Well, there is 
nothing that means more for me than my children. I have 
lived for them and fought for them to live at my home; 
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and I feel that I can do more for them than my wife pan; 
and I have no other interest—other than my work and| my 
children. 

Q. How do the children respond towards you^ A. 
57 1 could not expect them to love me much more. They 

show me all the affection in the world. I wish there 
was an opportunity to say how—I wish there was an op¬ 
portunity to go beyond the period of July, 1930—1941, be¬ 
cause 1 have practically reared the children since their 
birth and— 

Q. (interposing) Do you expect to continue as you have 
in the past? A. I expect to improve in every way I pos¬ 
sibly can the benefits for those children. 

Q. Is that the reason you bought the home? A. Yes, sir. 
Q. What did you pay for that home? A. Over $16,COO. 
Mr. Munter: That is all. 

##*####### 

204 Daniel F. Boone. 

##*####*## 

Direct Examination 

####*####* 

i 

Q. Captain Boone, when was the last time you were jin 
North Carolina? A. The night of June 23rd, 1941. 

Q. What, if anything, have you done since that time to 
sever all connections with the State of North Carolina? A. 
On the night of June 23rd I notified my bookkeeper in Win¬ 
ston-Salem to close my office, which was open at that tinke. 
The following day I notified the bank of which I was a 
director that 1 would resign as a director of the bank. 

205 I returned that night with Mr. Toohv from Win¬ 
ston-Salem to Washington. 

On the 24th of June I wrote letters to various connections 
in North Carolina, advising them that I had changed n|iv 
domicile. 

Q. Before that did you have a voting residence in Nor;h 
Carolina? A. Yes; I did. 
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Q. What, if anything, have you done about that? A. 
notified the voting and taxing authorities that I would no 
longer be a taxpayer or a voter in North Carolina. 

Q. What else have you done? A. On the 24tli I started 
looking for a home here. 

There was some mention in the trial about my living in 
cramped quarters in Washington; and on that day I started 
looking for a home in Washington, which I purchased, and 
in August we moved in. 

I had my will changed on June 24th, the following day, 
and I did many other things along that line, to change my 
legal residence. 

Q. Do you drive a car? A. I do. 

Q. Do you have tags? A. I do. 

Q. Where do you get the tags for your automobile? 
206 A. In the District of Columbia. 

********** 
208 Adjourned until 10 o’clock Monday. 

(Thereupon, at 2:56 p.m., the hearing was ad¬ 

journed until Monday, March 9, 1942, at which time the 
Court heard other matters until 1:30 o’clock p.m., when the 
consideration of this case was resumed, with the same 
counsel present, and the following proceedings were had:) 
The Court: You may proceed. 

* ********* 

61 A. (interposing) You asked about the neighbor¬ 
hood, Mr. McNeill, and I answered Yes; it has im¬ 
proved considerably. You will observe that the Capitol 
Towers Apartment is located at 208 Massachusetts avenue, 
Northeast, and my present home is located at 7930 Six 
teentli street, Northwest. I have considered it a consider¬ 
able improvement. 

********** 

71 Further, Mrs. Boone had never had the responsi¬ 
bility of caring for two children and had no ability 
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along that line. She had so neglected her little daughter^ in 
trying to dispose of her before— 

Mr. McNeill: We object, if your Honor please. 

The Court: Proceed. 

A. (continued)—that 1 did not want to take the chajice 
of my little children being with her. She did not know jhe 
diet the children had. She had not the ability to entertain 
the children as they were accustomed to being entertained. 
###**#*##* 

73 Q. What is the difference in the character of own¬ 
ership of the homes in that neighborhood from what 
it was in that apartment neighborhood? A. I would say 
it is radical and a great improvement. 


Q. In what regard? A. Over there there is a mass 


of 


apartments, which I feel it should be explained, the reason 
I took that apartment. At that time, when I was called |to 
duty here, I was lucky to get any home or an apartmen|t: 
and so 1 took the apartment, because no homes were availa¬ 
ble, in the short time T had to find a home; and I continued 
to look for a home; and I had every intention to provide|a 
home for the children whenever it was possible. 

Q. Most of your neighbors at the Sixteenth street prenji- 
iscs own their own homes? A. Yes, sir; they do. 

Q. And down there at 208 Massachusetts avenue, Xortl 
east, are mostly apartments? A. Well, they are apartment} 
and residences; but the neighborhood is entirely differen 

I might say that when I took my apartment it was ver 
close to my work, which was another reason for taking 
what was available at that time. 

Q. Was there any park near that apartment, o 
74 any play grounds, like there are near the Sixteenth 
street home? A. No, sir. There are parks near 
there and the lawn near the Senate Office building; but if 
does not have the facilities like there are in "Rock Creek 
Park. 

Q. The facilities at Rock Creek Park are entirely differ¬ 
ent? A. Yes, very much improved. 

*•*#####**1 
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76 Lester H. Duquette. 

##***##*** 

Direct Examination 

**#*###**# 

78 Q. About how often do vou and vour wife and ehil- 
dren visit Captain Boone’s home? A. Well, I would 

say every two or three weeks, sir. 

********** 

79 Q. Xow will you state to his Honor what you ob¬ 
served in regard to Captain Boone’s home life and 

atmosphere and his attachment to the children and their 
attachment to him—in your own way? A. Well, 1 observed 
that Captain Boone was a very, very unusual father and 
so very fond of his children, and that the captain always 
surrounded himself with the finest help that he could get 
to take care of his children; and the children seemed to be 
unusually bright for their ages. And T was always very 
well pleased to visit Captain Boone’s home because of the 
pleasant surroundings there and because of the good time 

I would have with the children myself personally. 

********** 

82 A. Well, Mrs. Boone seemed to me to be a very 
nervous person and she seemed to be more fond of 
the little boy than she was of the little girl. 

Q. ITow did you get that impression? What did she do 
or say in regard to them? A. Well, she was playing with 
the little boy continuously. 

****** **** 

8f) Redirect Examination 

********** 

Q. Wait a minute, Lieutenant. How does the neighbor¬ 
hood in which Captain Boone lives now compare with the 
neighborhood in which he was living at the time that affi¬ 
davit was made? A. Well, the neighborhood, 1 would con¬ 
sider the neighborhood changed, a different neighborhood, 
a higher type of neighborhood— 
********** 
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George C. Wynne. 

• ##»***#•* 

86 Direct Examination 

By Mr. Tooby: 

Q. Colonel Wynne, arc you acquainted with the respon¬ 
dent, Captain Daniel F. Boone? A. I am. 

Q. Where do you reside at the present time? A. |S23 
Thirteenth street, Northwest, Washington, D. C. 

Q. And have you visited at the home of Captain Boone? 
A. I have frequently. 

Q. You know where that home is, do you, Colonel? A. 
Yes, sir. 

Q. And how far is Captain Boone’s home from your 
home? A. Three blocks. 

Q. And have you any children? A. Ido. I have a grown 
daughter and a young son, seven years old. 

Q. And does your son attend the same school as little 
Danny Boone, the son of Captain Boone? A. lie does, 

Q. And do they play together? A. They do. 

Q. And have you had occasion to see little Danny Boone 
and your son playing together? A. Quite frequently. 

87 What is your opinion, from your personal observa¬ 
tion, as to the type boy little Danny is? A. T shojuld 

say he is a superior child, who gives every evidence of 
proper rearing and care. 

Q. And how manv times have vou had occasion to visit 
the home of Captain Boone since you have been in Wash¬ 
ington? A. I should say on an average once a week; soijic- 
times more frequently than that. 

Q. When you have been there have you also seen me 
little children of Captain Boone, Danny and the little girl 
Penny? A. Yes, on nearly every occasion I have. 

Q. Will you tell us what type home Captain Boone pro¬ 
vides for the children? A. It is a new house, modern in 
design and conveniences. I have no idea of realty values, 
but I should sav it would sell or be valued at not less than 
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$15,000, or more than that. It is strictly modern in every 
respect. 

Q. Is it on a raised corner lot? A. It is. 

Q. In close proximity to parks? A. In close proximity 
to Rock Creek Park and in a very excellent, superior resi¬ 
dential district. 

Q. How long have you known Captain Boone? A. 

88 Approximately four years. 

Q. So that we may have it on the record, will you 
tell us whether Captain Boone is directly responsible to you 
in the Army at the present time? A. He is not. 

Q. Hid you meet him on an Army assignment some years 
ago? A. I did, sir. 

Q. From your personal observation, Colonel, tell us 
whether or not you consider Captain Boone a proper cus¬ 
todian for his two minor children. A. Perhaps T can best 
answer that by saying that, for all the men 1 know, my 
friends and my acquaintances, I would rate no man higher 
in moral standards and conduct than I would Captain 
Boone. 

Q. And have you personally observed the love and at¬ 
tachment that be has for those two minor children? A. T 
should say that it is unusually marked and that he mani¬ 
fests an interest in their welfare above and bevond that 

* 

which is found in the average father. 

Q. And do you find that the children have the same at¬ 
tachment for Captain Boone? A. They show every evi¬ 
dence of deep affection. 

Q. Now, Colonel Wynne, when you visited Captain Boone 
did you also meet the godmother of the children, Mrs. 

89 Mary Stabler? A. I have. 

Q. Have you seen her on a number of occasions 
there? A. On practically every occasion. 

Q. Will you tell the Court as to how Mrs. Stabler appears 
to you, as to whether or not she is suitable to have the 
care of these children? 

***•**##*» 

A. I should say she is eminently suitable. 

*****•*#*## 
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Mrs. Dorothy J. Schultz. 

* * * * * * * * • | # 

Direct Examination 

####**##*# 

94 Q. And what is your occupation ? A. Teacher of 
the first grade in the Shepherd School. 

Q. Here in Washington? A. Here in Washington. 

Q. Where is that school located? A. Fourteenth and 
Ralmia Road, Northwest. 

Q. How long have you been a school teacher? A. Almost 
thirteen years. 

Q. And have you been teaching graded schools during 
those thirteen years? A. Yes, sir. 

Q. Now, do you know Danny Boone? A. Yes. 

Q. Is he in your class? A. In my first grade. 

Q. How long has he been with you in your class? A. 
Since the 22nd of September, 1941. 

Q. Now, during that time has he been a regular attendant 
at the school? A. Yes. 

9b Q. Do you see him every school day? A. Yes. 

Q. During the last year what has been his record 
with reference to attendance? A. I would say it was a 
very fine record of attendance. 

Q. And who brings Danny to school? A. Mrs. Stabler. 

Q. And who calls for Danny? A. Mrs. Stabler. I 
Q. And have you met Mrs. Stabler? A. Yes. 

Q. In connection with your being a teacher you have met 
Mrs. Stabler? A. Yes. 

Q. And will you tell his Honor how Danny compares \\|ith 
the other children in that school? 

Mr. McNeill: If your Honor please, we think they are 
going very far afield. This young lady has not seen the 
children previous to September, 1941; and she has no way 
of comparing the conditions. 

The Court: If there is any question here that they are 
not taking proper care of those children? I 
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Mr. McNeill: No, sir. There is nothing in this case in¬ 
volving those things. 

The Court: Do you claim that he has not taken 

96 proper care of the children? 

Mr. McNeill: We never have claimed that they 
are not taking reasonable care of the children. 

The Court: We have had sufficient testimony along that 
line already, Mr. Munter. 

Mr. Munter: Well, we have, pursuant to your Honor’s 
ruling yesterday, quite a number of witnesses here to show 
tlie circumstances of the home. 

The Court: Well, it has been conceded that the children 
have been properly taken care of. 

*#*•••***# 

97 William D. Parris. 
********** 

Direct Examination 

********** 

101 A. About the same period I have known Mrs. 
Boone. 

Q. IIow many years? A. About seven years. 

Q. Have you known the children, Daniel and Penny? A. 
Yes, sir. 

Q. All of their lives? A. All of their lives. 

Q. And have you visited them several times? A. Yes, 
sir. 

Q. And how manv vears did vou and vour familv live in 
or near Try on, North Carolina? A. Well, altogether, in 
and around Tryon, probably fifteen years. 

Q. What was the approximate population of Tryon, 
North Carolina? A. I would say between eighteen and 
twenty-three hundred—something like that, just roughly. 

Q. And population in the winter is a little larger 

102 than in the summer? A. Yes, sir: it is. 

Q. Will you tell us what kind of people inhabit 
Tryon? A. Well, it is more or less—it is used as a resort 
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town and there is different types of people, you know, that 
they are—some that they believe in cocktail parties and 
drinking a lot— 

********** 

104 Q. 1 will ask whether or not there is considerable 
intoxication? A. Yes, sir, quite a lot. 

********** 

105 Q. Mr. Parris, when did you last see Mrs. Boone 
since— A. (interposing) You mean— 

106 Q. (continued)—since July 2, 1041? A. Well, the 
last time I saw her I was passing through Tryon. 

My brother in law was verv sick— 

The Court (interposing) When? 

Bv Mr. Toohv: 

Q. When was that? A. The 27th of December. 

Q. What year? A. ’42—no; it is ’41. 

Q. December 27. 1941, last December? Is that correct? 
A. Yes, sir. 

Q. All right. What time of day was it that you saw Mrs. 
Boone? A. Well, 1 would not say exactly the hour, because 
I did not look at my watch; but 1 would imagine somewhere 
around ten o’clock. 

Q. Morning or night? A. At night. 

Q. Where was she? A. On Trade Street in Tryon. 

Q. Trade street in Tryon. Is that the main streel of 
that little town? A. That is the main street; I would call 
it the main street. 

Q. Where was she at that time? A. She was sit- 

107 ting in an automobile parked down near Rock Grill— 
I think that is the name—a little place by the rail¬ 
road. She was on the opposite side of the street; and I 
stopped to get my children something to eat. I got them 
some sandwiches. 

O. Where was she? A. In the rear seat of the automo¬ 
bile. 
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Q. What was she doing? A. She was drinking a bottle 
of beer: from what I could see it looked like beer; and she 
was laughing and talking. 

Q. Was she holding a bottle and drinking out of it on 
the main street of Tryon? A. Yes, sir—in her hand. 
«#**#•*#** 

108 Cross Examination 

********** 

110 Mr. Munter: This ladv is a Sunday School 

* * 

teacher; and, in view of the fact that it has been 
stipulated that the children are in proper hands—Mrs. Wat¬ 
son will testify that the children are in proper Sunday 
School. 

Do you agree to that? 

Mr. McNeill: We do not agree to that. We have agreed 
that thev are getting reasonably good care. 

The Court: I am satisfied from the testimony so 

111 far that thev are getting as good care as children 
ordinarily get; and there is no criticism, so far as 1 

can see, as to tlie way the children arc provided for at the 
present time. 1 do not see any present need of further 
testimony. If you need any at a later time, I will reopen 
the case. 


# * * * * * * 

Robinson Lappin. 

* * # * # * # 

Direct Examination 


# # * 


<* # * 


Q. Where do you live, Air. Lappin? A. I live at -08 
Massachusetts avenue, Northeast. 

Q. That is an apartment house? A. Yes, sir. 

Q. Near the Senate Office Building? Is that right? A. 
What? 


Q. Near the Senate Office Building? A. Near the Senate 
Office Building. 

Q. Do you know Captain Boone? A. Yes. 
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112 Q. Do you know Mrs. Boone? A. I do. 

Q. What is your business, Mr. Lappin? A. I am 

assistant manager of the Capitol Park Hotel. 

Q. In connection with the performance of your official 
duties, have you met Mrs. Boone? A. I have met her;|yes, 
sir. 

Q. Was she a guest at the hotel a number of times? A. 
She has been a guest at the hotel several times. 

Q. And since July, 1941, has Mrs. Boone been a guest at 
the hotel? A. Since Julv? Yes. 

Q. About how many times? A. Well, I don’t know, 
two or three times—four or five—it is pretty difficult—(-she 
comes in about once a month. 

Q. And how many times would you say you saw her s 
July? A. Since July I would say it must have been 
or seven times I saw her since July. 

Q. Did you have occasion to have some business dealij 
with Mrs. Boone and observe her? A. Yes. 

Q. And what did you observe with reference to Mrs. 
Boone? A. Well, there was one particular time—I, 

113 of course, as assistant manager—we speak to any¬ 
body—but this particular time she happened to men¬ 
tion about her mail, and she sort of insinuated that we 
might give her mail out to somebodv else; and we em- 
phatically told Mrs. Boone we would not do that, under 
the policy of the hotel and also the policy of the Post Office 
Department. 

Q. At other times did you see Mrs. Boone in any unusual 
condition? A. Well, there was one time she acted jusjt a 
little hysterical or was crying; and that was the only tijne 
I could mention. 

Q. Where was that? A. She was in the lobby. 

Q. Who was with her at the time? A. Some lady, son|ie- 
bodv, and two children. 

Q. The two Boone children? A. I think it was the two 
Boone children. 

Q. What did you notice, if anything, about Mrs. Boone’s 
emotions? A. Of course, you know how you will do whjen 
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you look at a person—although she did look to me like 
she was highly emotional and highly hysterical. 

***####**# 

ISO Dr. Clayton Hawfield. 

*#***####* 

Direct Examination 

*######*** 

Q. And you are a regularly licensed physician in the 
District of Columbia? A. Yes, sir. 

181 Q. D you know Captain Boone? A. Yes, sir. 

Q. And his two children? A. Yes, sir. 

Q. Do you know Mrs. Stabler? A. Yes, sir. 

Q. And Thelma Todd, the colored girl? A. Yes, sir. 

Q. During the last two years, particularly since July, 
1941, have you attended the Boone children? A. Yes. 

Q. For what? A. "Well, more in the nature of a checkup, 
to see how they were. There was not any— 

Q. (interposing) What is the health of the children at 
this time? A. Their health is very good. 

Q. Have you also had occasion to become familiar with 
the enviroments of that home? A. Yes, sir. 
####*###«# 

182 Q. What have you observed with reference to Mrs. 
Stabler taking care of these children? A. Well, in 

connection with them and in that home she looks after them 
very good as to their nutrition and general health and their 
care and their general hygienic habits and all those things. 
Q. Do the children have regular hours? A. Yes, sir. 

Q. And meals? A. Yes, sir. 

Q. And what have you observed with reference to the 
kind of meals the children receive? A. Very nutritious, 
verv good. 

Q. How long have you known Mrs. Stabler? A. Well, I 
have known her some ten years, I suppose. 

Q. Maybe fifteen years? A. Well, ten or twelve years— 
twelve years, I would say. 
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Q. What have you observed with reference to Thjelma 
Todd, in her dealing with the children? A. Well, 

183 she, of course, serves in the capacity as a cook, and 
as such seems very good, very efficient, and the meals 

she prepares are very good. 

Q. You have occasion to go into a large number of homes, 
do you not? A. Yes, sir. 

Q. How does the Boone home compare with other homes? 
Mr. McNeill: I object, your Honor? 

The Court: I overrule the objection. 

A. Very well. I would say that it compares with the 
highest type of homes. 

#*#*###*## 

184 Redirect Examination 

**######## 

Q. How do the present environments compare with the 
previous environments ? 

Mr. McNeill: The Court will take judicial notice of tl|iat. 
The Court: I will let him answer. 

A. The apartment in the Capitol Towers was rather 
crowded for such a family and did not serve verv well, hot 
as well as the home, where there is more space, rooms for 
the children, and so forth. 

By Mr. Munter: 

Q. And do you consider that an improvement in their 
environment? A. Yes, sir. 

Mr. Munter: That is all. 

**######*# 

185 Miss Emily Rideoutte 

*#***«#*#* 

Direct Examination 

##*#*•#*#« 

Q. Are you a resident of the District of Columbia? A. 
Yes, sir. 
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Q. "What is your occupation, Miss Rideout? A. Stenog¬ 
rapher. 

Q. In which Department? A. New Interior. 

By the Court: 

Q. In what? A. In the new Interior Department. 

By Mr. Toohy: 

Q. The new Interior Department? A. Yes, sir. 

Q. Have you been a school teacher also? A. 1'es. I 
taught school for twelve years. 

180 Q. And I believe you were engaged at one time to 
look after the daughter and son of Captain Boone? 
A. Yes; 1 was, the summer of 1940. 

Q. And were you also present as a guest at the Boone 
home in August, 1941, at one time? A. Yes; I was. 

Q. And do you recall being present on or about August 
27th, when Mrs. Boone visited the children here in Wash¬ 
ington? A. Yes, sir; 1 do. 

Q. And will you tell us what you did on that occasion? 
You, I believe, as a guest, were taken along in the automo¬ 
bile? A. Yes; that is right. 

Q. And did you have any conversation at that time with 
Mrs. Boone? A. Yes. When I got in the car Mrs. Boone 
presented her little son Danny with a present, right in the 
presence of the little girl, the daughter, Penny; and I can 
not conceive of a— 

The Court: Answer the question. Do not give your 
opinion. 

By Mr. Toohy: 

Q. In other words, she did not present a present to Penny 
also? A. No; she did not. 

Q. Where did you go on that occasion? A. Well, 
187 we first went to Leesburg, Virginia, where Mrs. 

Boone bought an Alka-Seltzer. We went in the drug 
store and she bought an Alka-Seltzer. 
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Q. That is a drink? A. Yes. And we went into the ten 
cent store and Mrs. Boone permitted her son Danny to l|my 
a present and did not buy the little girl anything. 

Q. That was the second time on the same day? A. 'ifes, 
sir. 

Q. Then where did you go? A. Then we went to Ber^y- 
ville, where we attended a horse show. 

Q. You went to Berryville, to a horse show? A. Yes. 
Mrs. Boone suggested that she would like to go to a ho^se 
show and we all went. 

Q. 1 will ask 'whether or not you observed the condition 
of Mrs. Boone on that occasion, her clothing and appear¬ 
ance? A. Yes; I did. 

Q. Will you tell us what it was? A. She was not very 
neat; she was very unkempt; and she seemed—I detected 
the odor of alcohol on her breath. 

Q. You did on that occasion? A. Yes, sir. 

Q. I will ask whether or not you were present at lunchebn 
with Mrs. Boone, Mrs. Stabler, and the two children th 
day? A. Yes; I was. 

188 Q. And where did you have luncheon? A. At th)is 
little booth. 

Q. A booth at the horse show? A. Yes, the booth at tl|ie 
horse show. 

Q. And the children, I believe had sandwiches—is tli^t 
correct—and milk. A. Yes, sir. 

Q. And anything else? A. Ice cream. 

Q. What did Mrs. Boone have? A. Ilad a sandwich au|d 
beer. 

Q. And you and Mrs. Stabler also had your lunch? 

Yes. We had sandwiches and milk for our lunch. 

**•##*##* 

Cross Examination 

190 Q. You stated then that the home was good then 
and vou sav it is good now? A. Yes. Thev arie 
much better taken care of now, because the home is a much 
nicer home. 
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Q. You mean the Lome is more pretentious now? A. 
Yes, sir. 

Mr. McNeill: TLat is all. 

Redirect Examination 
By Mr. Toohy: 

Q. You say the children are much better taken care of 
now than last July. In what respect are they being better 
taken care of? A. They have a lovely home now. 

********** 

Thelma Todd. 

********** 

191 Direct Examination 

********** 

Q. You are maid for Captain Boone? A. Yes, sir. 

Q. How long have you worked for Captain Boone? A. 

Just a little over a year now. 

* 

Q. Have vou worked for him continuouslv for over a 
* » 

year? A. Yes, sir. 

Q. Now, when you first started to work for him where 
was he living? A. lie was living at the Capitol Towers, 
208 Massachusetts Avenue, Northeast. 

Q. And do you spend the nights in the home? A. Yes, 
sir. 

Q. Y'ou sleep at the home? A. That is right. 

Q. And have you during your entire period of employ¬ 
ment lived in? Did you sleep there all the time? A. That 
is right. 

Q. How many rooms were there in the apartment 
at 208 Massachusetts Avenue? A. Only three. 

192 Q. How many rooms? A. Four, with the bath 
room. 

Q. How manv baths were there? A. Onlv one. 

* * *> 

Q. Now, did you have a separate room in that apartment? 
A. No, indeed. 

Q. Who slept in the same room that you had to sleep in? 
A. Mrs. Howard and Danny and Penny. 







Mr. McNeill: Slept in the room with her? 

Mr. Munter: Yes. 

By Mr. Munter: 

Q. Now, do you remember when you moved to the house 
on Sixteenth street? A. Yes. 

Q. You moved there with the Captain? A. Yes, sir. 

Q. You have a separate room there? A. Yes, sir. 

Q. And do the children have separate rooms? A. Yes, 
sir. 

**#######* 
196 Mrs. Nellie G. Howard. 

Direct Examination 

##*###*##* 


Q. Mrs. Howard, where is your home at present? A. I 
am in Alabama at present. 

Q. In the town of Gadsden, Alabama? A. Yes, sir. 

Q. And from September 1st, 1940, until some time 
in July, 1941, by whom were you employed? A. Captain 
Boone. 

197 Q. And in what capacity? A. As governess, 
housekeeper, and so forth. 

Q. And was that when—and you came with Captain 
Boone to Washington when he moved to Washington, in 
the latter part of October, 1940, did you? A. Yes, sir. 

Q. And went with him to the apartment at 208 Massa¬ 
chusetts avenue, Northeast? A. Yes, sir. 

Q. And then you left as employee some time in July, 
1941? A. Yes. 

Q. Do you remember about what date that was, that you 
left? A. Left the 14tli, I believe. 

Q. I beg pardon? A. Somewhere about the 14th or 15th. 


Q. Will you tell us why it was that you left his employ¬ 
ment then? A. I left on account of my father, for one thing. 
He was ill and needed me at the time; and I went to Ala¬ 
bama and to Myrtle Beach, South Carolina; and he wajs— 
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and be continued ill after that and I had been with him— 
and he passed away. 

Q. Did you know who was going to take care of the chil¬ 
dren after you left? A. I beg pardon? 

198 Q. Did you know who was to take care of the chil¬ 
dren after you left? A. Yes. I felt sure that Mrs. 
Stabler would. I had asked her. 

Mr. McNeill: I did not hear that. 

A. (continued) I felt sure that Mrs. Stabler would take 
care of the children. I had asked her to, because I knew 
that she knew more about the children than anyone else; 
and I felt that they would be better off, better cared for, by 
her than anyone else. 


**#*##*### 

199 Q. Well, what I washed to bring out, Mrs. How¬ 
ard, were the reasons why you felt that Mrs. Stabler 

was more adapted for that particular task than you had 
been, as you stated. A. Well, she had been with the chil¬ 
dren previous to my being with them. She knew the chil¬ 
dren and she knew how* much they needed someone to care 
tor them. And I knew’ that Mrs. Stabler knew r how’ to care 
for the children, because she had been a nurse at times for 
children, I think; that is my understanding; and I know’ 
she does know’ how r to care for the children; and I really 
and truly feel like she is the one to care for the children; 
and I believed she could do more than I could. 

However, I have three children and I think I could do a 
good job. I felt she knew how to care for them and my 
children needed me w’ith them. 

Q. And your father’s illness also? A. Yes. 

Q. Mrs. How’ard, w’hen you lived in the Boone household 
at the apartment at 208 Massachusetts avenue there 

200 w*ere three rooms in that apartment, w’ere there not? 
A. Yes. 

Q. That is, one bed room, one living room, and a combina¬ 
tion kitchen and dinette? A. Yes. 

Q. And w’ho slept in the bed room ? A. Danny and Penny 
and I and occasionally the maid, and w T e had company at 
times. 
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Q. I see. And where did Captain Boone sleep? In 
the living room, on the day-bed. 

Q. In other words, there was a da-bed made into a bed 
at night where he slept? A. Yes. 

Q. You have had occasion to visit the new home at 71930 
Sixteenth Street, Northwest, have you not? A. Yes; I 
have. 

Q. And you have observed that it is a modern home, with 
ample bed rooms for all the members of the family? A. 
Yes. 

Q. And has a dining room, breakfast room, kitchen, pan¬ 
try, and so forth. A. Yes. 

# * * * # # • * #j* 

202 Q. You said Mrs. Stabler had had experience as 
a nurse for children. What do you know about that ? 

A. Only that I have seen her with the children at the tirrjies 
when she visited them at the apartment. We had her in 
our apartment on several occasions. 

Q. Do you recall whether Mrs. Stabler ever spent certain 
nights in the apartment on Massachusetts avenue? A. She 
has stayed with me; yes. 

203 Q. Spent the night there and slept in the same bed 
with you? A. Yes; slept in the same bed with me. 

Mr. McNeill: That is all. 

Redirect Examination 
By Mr. Munter: 

Q. The home that Captain Boone and his children now 
live in is definitely much better in every respect than the 
apartment? A. Oh, yes, yes. 

Mr. McNeill: I object, your Honor. That is for the 
Court to decide. 

The Court: Yes. 

By Mr. Munter: 

• •#••••#• L 
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134 Mrs. Mary Elizabeth Stabler. 
«•#####*#* 

Direct Examination 

***###*#** 

Q. And where do you live, Mrs. Stabler? A. At present 
I reside at 7930 Sixteenth Street, Northwest. 

Q. That is the home of Captain Boone? A. Yes, sir; it 
is. 

Q. Do you have a daughter here in Washington? A. 
Yes; I do. 

Q. She is married? A. Yes. 

Q. Are you married or single? A. I am single; I am 
divorced. 

Q. You are divorced? A. Yes, sir. 

Q. How long have you known Captain Boone? A. Since 
the latter part of September, 1939. 

Q. And do you know Mrs. Boone? A. I met Mrs. 

135 Boone, yes, sir, in October of 1939. 

Q. You were trained to be a nurse of children? 
A. Yes; I was trained. 

Q. You attended the Sewicklev Training School for Chil¬ 
dren? A. Yes, sir. 

Q. Since the first of July, 1941, what has been your con¬ 
nection with the Boone household? A. Well, I became very 
much interested in the children from the time that I first 
met them and, naturally, being interested in children, T 
have helped Captain Boone at various times, giving my 
help in any way that I could for the betterment of the liv¬ 
ing of his children. 

Q. You are the children’s godmother? A. Yes; I am. 

Q. Will you state what your connection with the Boone 

household since last Julv has been? A. Since last Julv? 

* * 

Q. Yes. A. I came into the house at Captain Boone’s re¬ 
quest the first of August of this year and took over the 
duties of supervising the care of the two children, Penny 
and Danny Boone. 
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Q. You run the house A. I run the house completely ?|tnd 
take care of the children completely, with the assistance of 
a colored maid. 

136 Q. How many times have you seen Mrs. Boone 
since you have become connected with the Boone 

household? A. Since I became connected with the Boone 
household 1 have seen Mrs. Boone in July, August, Sep¬ 
tember, October, and November. 

Q. Now, will you state how you saw Mrs. Boone and len¬ 
der what circumstances each time? A. Each time Mrs. 
Boone comes to town she first notifies Captain Boone py 
letter as to where she is going to stay, usually at the Capijol 
Park Hotel, and she asks someone to ’phone her, which I 
usuallv do, about 9 or 9:30. I usuallv tell her I will coihe 
in a few minutes and pick her up. 

I usually go in to pick her up first and then return to the 
home for the children and pick them up. 

I have asked her on several occasions where she cares to 
go and she usually says “Well, you know Washington bet¬ 
ter than I do. What are your plans?” 

So from there we go to the park and we go various places 
where the children can play and where she can have the 
children. 

Q. On each of the occasions that you have testified abojit 
have you asked Mrs. Boone where she would like to go arjd 
what she would like to do? A. Yes; I have asked sug¬ 
gestions. 

Q. ITas there ever been a time when you refusejd 

137 to accede to her wishes? A. I eertainlv have not. 

Q. Where would you usually go with Mrs. Boonej 
A. During the summer time it is very, very hot, and w 
would usually go down to Rock Creek Park, where the chi 
dren could play and enjoy themselves; and we would leaVe 
the car parked and go various places to have luncheon; and 
the children would take a nap sometimes. 

Sometimes T would drive in the afternoon while thev wer 
asleep and then go out again. 
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Q. How many days would she be here A. She was al¬ 
lowed two days a month. 

Q . How manv da vs would vou see her? A. Two davs at 
a time. 

Q. Two days at a time? A. Yes, sir. 

Q. Would you spend all the time with her on those two 
days A. Yes, sir. 

Q. Do you remember the occasion in September last year 
when Mrs. Boone came here to see the children? A. Yes; 
Ido. 

Q. Do you remember what day of the week it was? A. 
Yes; she came here Saturday and Sundav. 

Q. Did you see Mrs. Boone Sunday morning? A. 
138 Yes; I did. 

Q. Where ? A. I called at the Capitol Park Hotel 
Sunday morning. 

Q. What happened then? A. We left the hotel to go to 
St. John’s Episcopal Church. 

Q. How did you happen to go to St. John’s Episcopal 
Church? A. Mrs. Boone said she would like to go to St. 
John’s, because she is an Episcopalian. She asked me which 
church I would recommend; and I said “I have attended 
St. John’s for a number of years, off and on.” And she 
thought it was very nice. 

Q. What happened then? A. We took Danny to church. 
She thought Dannv was too small and would not understand 
church services and so she wanted him to go after the sing¬ 
ing of the hvmns. 

Q. Was there any statement made with reference to the 
children attending Calvary Baptist Church regularly? A. 
Yes; there was. 

Q. Was that on this cccasion? A. Yes. 

Q. What was said? A. She asked where we took him to 
Sunday School. And I said ‘‘I always take them to 
139 the Calvary Baptist Church, at Eighth and H streets, 
Northeast. 7 ’ 

On the other hand, the Sundays she was here, she being 
an Episcopalian, we went to the Episcopal Church. 
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Q. All right. What happened when you got to chijirch? 
A. In the meantime, we left Penny with Colonel George C. 
Wolf, who stays at Captain Boone’s home; he resides there. 
He took Penny into the park and played with her. 

Q. That is Lafayette Park? A. Yes, sir. And he re¬ 
mained there with Penny while Dannv and I and Mrs. 

« * 

Boone went into the church; but Mrs. Boone seemed to tlhink 


Danny would not stay quiet in church. He was a very nice 
little boy and behaved himself nicely. We remained in 
church for the prayer and the singing of the hymns, and 
then Mrs. Boone decided that he ought not to remain, that 
he had been there long enough. 

Q. How long had you been in the church at that time ? A. 
Oh, I should imagine it would be twenty minutes for the 
procession and the prayer and the hymns. 

I said I thought Dannv was behaving himself verv nieelv. 

She said “No; I think we had better go; he is getting 
restless.” 

So we came out and picked up Penny and Colonel Wolf 
and we rode around town. 

Q. Was Danny restless? A. I did not think Danny was 
getting restless. In fact, the lady in the back of us 
140 said she had never seen a better behaved voungster. 

Q. AYhat happened then? A. We picked up 
Penny and Colonel Wolf and rode around Washington un¬ 
til it was time for lunch and then we drove to the holuse. 


We felt that the little girl should have her luncheon in the 
accustomed place, and we left her there for luncheon and 
a nap and went to Silver Spring, which is just a short dis¬ 
tance, for a dinner. 

Q. What happened then? A. When we entered Mrs. 
Boone excused herself and left us and I went to the table 
with Danny and waited for her to return. I felt it was her 
day and that she would have some suggestions. She re¬ 
fused dinner and said that she had had breakfast verv late. 
I said “Would you like to order Danny’s luncheon?” 

She said “No; I would like for you to order; I don’t krow 
very much about feeding children; you know what he eats. 
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After I ordered Danny’s dinner, Mrs. Boone ordered des¬ 
sert, along: with a bottle of beer. 

Q. Did she drink the beer? A. Yes. And then Danny 
gave Mrs. Boone half of the dessert, which was a piece of 
cake. 

Q. And you ordered dinner for Danny? A. Yes; I or¬ 
dered dinner for Danny. 

***###*### 

141 Q. Did you ever discuss with Mrs. Boone the mat¬ 
ter of her smoking ? 

****##**## 

A. (continued) Mrs. Boone has told me on several occa¬ 
sions that she had stopped smoking and when friends have 
offered smokes she has refused; but at times she has left 
and come back and when she came back I could smell smoke 
on her breath. 

****#*#*## 

142 By Mr. Munter: 

Q. Before we leave that subject, does Captain Boone 
drink? A. I have never seen Captain Boone take a drink 
and I have never seen him smoke. 

Q. Now, did there come a time when you went with Mrs. 
Boone to Berryville? A. Yes. 

Q. When was that? A. That was in August of this year. 
Q. August, 1941 ? A. Yes, sir. 

Q. Tell us about that, please. A. Well, we started out 
that morning and I picked Mrs. Boone up at (he usual time 
and we drove across the bridge into Virginia, where 

143 1 picked up a lady that used to work for Mr. Boone, 
in fact she was governess for the children, Miss 

Emily Rideout. Miss Rideout met us on the other side of 
the bridge and she got into the car. 

I told her, Mrs. Boone, that there was a horse show on up 
at Berryville and asked her if she would like to attend the 
horse show. She said yes, she was very fond of horses. I 
stopped over there a few moments to see a friend of mine 
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and then we went on up to Berryville. When you go to a 
place like that, to attend the show, you can’t get liotel 
acommodations; vou have to take what vou can get. 

So at lunch time we went around to an eating place ihey 
had, to get what we could for the children, and we ordered 
for them what was available; and each child had a sand¬ 
wich, lean ham on buttered bread and milk, and Miss Hide¬ 
out and mvself had the same. Mrs. Boone had a sandwich, 
but did not care for the milk and she had something else. 

Q. What did Mrs. Boone have? A. She had a bottle of 
beer with the ham sandwich. 

Q. Did you see her drinking it? A. Yes, sir; I stood right, 
by her. 

Q. All right. Go ahead. A. And she bought a present 
for Dannv, but she did not give anvthing to Pennv. She 
has always been very partial to Danny. 

144 Q. What effect did that have on the child? A. 

When one child has anything the other naturally 
wants it; and so I got something for Penny. 


# t * * * * ■* * * * i # 


Mrs. Boone was there and she had Danny in her lap and 
was loving him and kissing him. She has a habit of kissing 
children in the mouth, which 1 have explained to her sev¬ 
eral times I did not think was the thing to do and she was 


infuriated. She did not understand it and she said 
145 “1 think it is strange I can’t kiss my own child.” 

I explained to her why 1 did not think it was proper 
to kiss the child in the mouth. 

Q. Did you ever see her kiss Penny? A. No; I never 
have. 

#*##*###*# 

147 Q. Now, when the time came for your lunch at any 
of these visits that Mrs. Boone made to the children, 
who ordered the lunch? A. T always ordered the lunch. 

Q. What, if anything, did Mrs. Boone say about ordering 
the lunch? A. She always left it up to me because, she 
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said, she felt I knew more about ordering the children’s 
food; that she did not. 

Q. Did she say anything about whether she felt that she 
would like to order their lunch? A. No. She said she did 
not know much about what the children ate; and she said I, 
being with them, would know more about it than she. 

********** 

149 A. And one day, in the car, when we were getting 
ready to leave the Capitol Park Hotel, all of a sud¬ 
den—she was sitting in the back of the car and she had 
already told the children goodbye; and she put her hands 
up, like this (indicating), and said “I hate you; I could 
choke you.” 

And I said “Mrs. Boone, I do not see why you should 
hate me. In fact, you should think a lot of me for what I 
am doing for your children.” 

And then she started crying and said “I didn’t mean 

that; I didn’t mean that at all.” 
********** 

150 Q. Mrs. Stabler, have you observed Mrs. Boone’s 
manner of playing with the children? A. Yes; I 

have. 

Q. And what is it ? A. Quite often. Well, Mrs. Boone 
does not know how to play with the child at all. 

* ********* 

152 Q. During all the time that you have lived with 
Captain Boone have you ever heard Captain Boone 
make any derogatory statement about Mrs. Boone, the 
mother? A. I have never heard Captain Boone say any¬ 
thing derogatory about Mrs. Boone. In fact, when he 
taught the children their prayers— 

The Court (interposing) You have answered. 

By Mr. Munter: 

Q. Did he teach the children to say their prayers? A. 
Yes; he did. 
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Q. In tlieir prayers did the children say anything apout 
their mother? A. The children say each night “God bless 
my parents” in their prayers. 
********** 
156 Cross Examination j 

* * # # * • * # * \ * 

160 Q. When did you become godmother of the Boone 
children? A. January 11, 1940. 

* # * # # # # * * J * 

169 Q. In your examination by Mr. Munter you miade 
this remark, that she, Mrs. Boone, was allowed two 

days to be with the children, referring to dates after Jiily 
1941. What did you mean by she being allowed two daVs? 
A. The way I understood it, sir—I may be wrong but I 
would like to state the way I understood it—according to 
the deed of separation she was allowed two days per mon'.h; 
and that is the way I started out. Sometimes she would 
skip the month and, instead of taking two days, she took 
four. I 

# # # # * * # # * * 

170 A. I knew the children were given to Captain Boone 
by the deed of separation and Captain Boone ligd 

them. 

Q. Captain Boone told you that? A. Naturally. 

Q. Didn’t he also tell you that he would not allow that 
court order to be put into effect ? A. He made no statement 
of that kind to me at any time. 

Q. Didn’t he tell you that he would not allow them to he 
taken back to North Carolina? A. No, sir; he did not tell 
me that. 

172 By Mr. McNeill: j 

Q. You spoke of Mrs. Boone kissing her little boy on the 
mouth; and that you protested it. A. I certainly did. 

Q. And she said it was strange that a mother could no|t 
kiss her own child? A. I certainly did. 
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Q. T take it that you criticised her on the ground of your 
affection for the child? A. I certainly did not; but for the 
simple reason that I have never seen a mother take a child’s 
lips and suck it as I did Mrs. Boone. 
********** 
175 Redirect Examination 

*###•*#••# 

177 Q. You testified that you saw Mrs. Boone drinking 
beer? A. Yes, sir. 

Q. On other occasions have you had occasion to notice 
her breath ? A. Yes, sir, many times. 

Mr. McNeill: I object to that. 

178 The Court: For what purpose is that offered? 

Mr. Munter: To show that she was drinking beer 

and other liquor. 

The Court: Well, I do not see that it makes much differ¬ 
ence, unless you can show more than that,—that she had 
been drinking to excess. 

Mr. Munter: We can prove that too. We can— 

The Court (interposing): I think it is immaterial; but 

I do not see that there is anv reason whv she should not take 

» • 

a glass of beer. 

By Mr. Munter: 

Q. How does Captain Boone’s home at this time compare 
with the apartment, with reference to the facilities for the 
children playing? A. Well, the home is a very modern 
one. It is a very lovely home, with all modern conveniences. 
Each child has its own separate room. They have their own 
bath room, where they did not have it in the apartment. 
They had a three room apartment. At the time he was up 
here it was impossible for him to find a home suitable for 
the children; and lie looked over many others and finally 
found this home on Sixteenth street, with every convenience. 

Q. How many baths are there in the present home? A. 
Four baths. 
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179 Q. How many baths in the apartment? A. 0ne. 

Q. Was it necessary for the colored girl to s|leep 
in the room with them in the apartment? A. They hgd a 
cot for her in the apartment. 

Q. Does the colored girl have a separate room in the 
residence? A. Yes. 

Q. Where does the little girl sleep? A. The little girl 
sleeps in my room. 

Q. Where does Danny sleep? A. Danny sleeps in his 
own room. He has his own bed. 

Q. At St. Joseph’s School, where Danny was in 1941, 
were there play facilities like there are at the Shepherd 
School? A. No, sir. i 

Q. The play facilities were limited at the St. Joseph’s 
School? A. Yes, sir. 

Q. The St. Joseph’s School has a concrete play yard, 

about fifty by fifty? A. Yes, sir, a very small play ground. 

##**####** 

252 Daniel F. Boone, Jr. 
#*##*##### 

253 Direct Examination 

#*##•*#**# 

Q. Danny, we want to ask you a few questions. I 

How old are you ? A. Six years old. I will be seven ip a 
little while. 1 will be seven the 23rd of May. 

Q. Danny, did you ever tell your mother “I am going to 
tell you that I am never going to live with you, because n|iy 
daddy says you have no money?” A. What did you say? 

Q. Did you understand that question, Danny? 

(a pause) 

Did you ever tell your mother that your daddy told vdu 
that you could not go with your mother because she had no 
money? A. No. 

• * • # # * # • * # 
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119 Mrs. Martha L. Boone. 

********** 

Direct Examination 

**##*•**•• 

Q. Mrs. Boone, you are the wife of Captain Daniel F. 
Boone, are you? A. Yes, sir. 

Q. You live in Trvon, North Carolina? A. I do, sir. 

Q. How long have you lived there? A. I guess I have 
lived there really all my life. I have been away lots of 
times and went away to go to college; but T have really 
resided in Trvon since my birth. That has been my home 
since my birth. 

********** 

122 A. Mr. Shipman, I found a home last month, which 
is located within a block of the town, in walking dis¬ 
tance of the Trvon public school, and quite near my par¬ 
ents’ home; and I have rented the same and paid the rent 
on it for a period of one year; and I have also furnished 
it completely, with my own furniture, furniture which 1 
have been given bv mv brothers and sisters, agreed with 
them that I was to have it, to take it from the home of my 
parents, which is still waiting to be sold. But the home 
of my parents was so large and so well furnished that I was 
able to take enough from it to furnish my house beautifully 
and still leave there enough furniture for it to be sold as a 
furnished house. 

********** 

213 Q. Mrs. Boone, your husband, Captain Boone, is 
the executor and the trustee under those trust funds 
set up by your parents, is he not? A. That is a matter ot 
litigation at present. 

The Court: Is that the case or not? 

A. (continued) Yes, sir; he is. 

Mr. Munter: All right. 
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By Mr. McNeill: 

Q. You can explain about the litigation if you ha\|e— 
A. (interposing) The question of liis executorship to my 
little daughter’s money is now pending before the courts 
of North Carolina, as to his ability or honesty in managing 

7 V 4/ O O 

the funds. It is now pending, to be tried in May. 

By Mr. Munter: 

Q. Then at the present time your husband is the duly 
qualified and acting executor of the estate of your father, 
is he not? A. Yes, Mr. Munter; he is. 

Q. And also of your mother’s estate? A. Yes, Mr. M^in- 
ter. 

Q. There are two estates? A. Yes, Mr. Munter. 

Q. And then he is also the trustee of these funds for the 
little children? A. Yes, Mr. Munter. 

214 Q. And he was appointed by both your parents to 
the position of trustee and executor of their estates? 
A. He was, Mr. Munter. 

Q. And also the trustee of the separate estates for thejse 
little children? A. I thought they were all together but— 
yes, sir; he was appointed. 

Q. Penny’s estate; that was created later? A. That is a 
matter of litigation now. 

Q. But he was appointed by your parents to be the trus¬ 
tee of each one of these funds? A. Yes, Mr. Munter 

Q. Now, Mrs. Boone, you love these children dearly, don’t 
you? A. Yes, indeed. 

Q. When did you come from North Carolina for the trihl 
of this case ? A. I came Thursday morning. 

Q. And have been here continuously since last Thursday ? 
A. Yes; I have. 

Q. Where do you live now, or stop? A. I am staying at 
friends’ in Arlington. j 

Q. At what address? A. 818 Twenty-sixth street, South, 
Arlington. 

Q. What are the names of the friends? A. Mrs. 
John Van Sickle, jr. 
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Q. Mrs. Boone, have you made any effort whatever to see 
either one of these children since you have been here? A. 
I have not. 

Q. And now, coming back to the matter of your residence 

in North Carolina, you testified that you have been practi- 

callv a resident of Trvon ever since vou were born. Is that 
* » » 

correct? A. I was born in Detroit, Mr. Munter. 

Q. Just a minute. Didn’t you testify that? A. Yes, sir. 
Q. Now, you were born in Detroit? A. Yes, sir. 

Q. And you attended Vassar College? A. Yes, sir. 

Q. And you are registered there as a resident of Detroit? 
A. I never registered as a resident of Detroit. 

Q. Doesn’t the year book of Vassar College show that you 
were a resident of Detroit? A. I think it gave both ad¬ 
dresses; it might not have been; I don’t know. 

Q. Well, I will show you (exhibiting a book). A. Then I 
am wrong. 

Q. That (indicating in book) is a picture of you, is 
216 it not? A. Yes, sir. 

Q. In that book? A. Yes, sir. 

Q. And that shows that you are a resident of Detroit, 
Michigan? A. Yes; it gives my address as Detroit. But 
my people owned a home in Tryon. 

Q. We will come to that in just a moment. Your father 
was a rather distinguished attorney in Detroit, was he not? 
A. Yes, sir. 

Q. And Mr. Toohy was his partner for a number of years? 
A. He was, sir. 

Q. Your father was a member of the Detroit Library Com¬ 
mission, was he not? A. He was, sir. 

Q. And he was also a member of the vestrymen of St. 
Paul’s Cathedral—the Board of Vestrymen? 

Mr. McNeill: If your Honor wishes this. We think it is 
immaterial. 

Mr. Munter: I propose, if your Honor please, to show 
that this lady never became a resident of North Carolina 
until 1937. 

Mr. McNeill: I don’t think that means a thing. I don’t 
think it— 
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The Court (interposing) When was the North 
Carolina suit filed? 

Mr. Munter: The suit, your Honor, was filed April 15, 
1041. 

The Court: She was a resident then. 

Mr. Munter: I think that is true; but I have offered this 
to contradict her statement as to having been a resident of 
Trvon, North Carolina, all her life. 

The Court: I don’t think it makes anv difference. ! 


224 Q. Now, coming down to the matter of your renting 
this house that you told us about. A. Yes, sir. 

Q. Who is the landlord? A. The owner of the house is 
Mr. Arledge, Mr. John Arledge. 

Q. Mr.? A. John Arledge. 

Q. Is he a partner of Mr. McCown, vour attornev? 

225 A. He is. 

Q. When did you rent that house? A. The 15th of 
February, ’42. 

Q. And on whose advice did you rent that house? A. Both 
my lawyers, Mr. Shipman and Mr. McCown. 

Q. Have you a written lease for the house? A. No, sir. 
I have my return check stub. 

* # * * * # # * # I # 


232 Mr. Munter: If your Plonor please, we have now 
reached a stage here where I would like to ask the 

Court about going into certain matters before the Nojrth 
Carolina Court decree which I think affect the character 
of Mrs. Boone and also— 

233 The Court (interposing): That was settled by the 
courts in that case and that is res adjudicata. The 

parties were brought before that court and they had their 
day in court and that court decided that case. 

I will not go into it. 

Mr. Munter: Well, your Honor, for another purpose. 
In the application they allege that Mrs. Boone is a fit cus¬ 
todian for these children and we deny that; and it seejns 
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to us that in order to show that she is not fit we should be 
allowed to show— 

The Court: She was fit when that decree was passed by 
the court in North Carolina. If there has been any change 
in this woman since then, you may show that. The parties 
can not keep on trying the case in court. 

Mr. Munter: I just renew my exception to your Honor’s 
ruling and will not go back over it. 

By Mr. Munter: 

Q. Mrs. Boone, the matter of your divorce proceedings 
and the custody proceedings in North Carolina has received 
wide publicity in that State, has it not? 

Mr. McNeill: AVe object, if the Court please. 

The Court: Well, I think she can answer that. 

A. Yes, sir. 

By Air. Munter: 

Q. And in Tryon particularly everybody knows 
234 about your troubles? A. They do, sir. 

Q. Now, do you—is it your opinion that that pub¬ 
licity and that that knowledge of the people of Tryon, North 
Carolina, is going to have a good effect upon the children? 
A. I believe, Mr. Munter, that the people of Tryon respect 
me more higblv than thev would have had thev not known 
about the allegations that were made against me. 

Q. How about the publicity in the paper? How is that 
going to affect the children? A. I believe that it is unfor¬ 
tunate that such publicity was ever used. 

Q. It is not going to do the children any good if they 
are brought back there? A. I believe it is going to do a 
great deal of good, Mr. Munter. 

Air. AIcNeill: I object to that. The witness is being 
cross examined on psychological questions. 

The Court: You may proceed. 

236 Charles Percy Burnett. 
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240 Cross Examination 

• *#•*•*#** 

Q. Dr. Burnett, who is living in this house that you de¬ 
scribed? Who is living in that house now? A. I think a 
man by the name of Arledge. 

Q. And has he been living there for a long time? 

241 A. Living where? 

Q. Living in that house? A. Have 1? 

Q. No. He. A. No.—1 could not tell you how long he has 
been there. I used to go to the house there and see other 
people before he occupied it. 

Q. He has been there a number of years, hasn’t he? A. 
It may be. I don’t know. 

Q. That is his home, isn’t it? A. Probably, yes. 

Q. And he is a lawyer in Tryon? A. Yes. 

Q. Mr. McCown’s partner? A. Yes. 
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IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 8251. 


DANIEL F. BOONE, Appellant, 

v. 

MARTHA LIGHTNER BOONE, Appellee . 


Appeal from the District Court of the United States for [the 

District of Columbia. 


BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

Appellee agrees to the correctness of appellant’s juris¬ 
dictional statement. 

STATEMENT OF THE CASE. 

The statement of the case, as presented by appellant, is 
substantially according to the record. 
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STATEMENT OF POINTS. 

Appellee believes that the points at issue herein are the 
following: 

1. That this Court is bound by the North Carolina de¬ 
cree pleaded herein and that the same was correctly recog¬ 
nized by the Court as binding upon the parties. 

2. That there has been no substantial change in the con¬ 
ditions relating to the custody of the children of appellant 
and appellee since the rendition of the North Carolina de¬ 
cree, and the Trial Court was correct in not permitting a re¬ 
opening of the matter of the status of the parties prior to 
the North Carolina decree. 

SUMMARY OF ARGUMENT. 

The issues in this case, fully tried below, related to the 
legal effect of a decree awarding to appellee the custody 
of the minor children of the parties, and whether or not 
there had been, since the rendition of said decree of July 
2, 1941, any substantial change in the status of the parties 
with respect to the fitness of appellee to have the custody 
of said children. 

ARGUMENT. 

I. 

The Trial Court correctly held herein that the residence 
of the two minor children of the parties hereto at the time 
of the institution and trial of the North Carolina divorce 
case was that of the parents,—North Carolina, in which 
case the Court awarded the custody of said minor children 
to appellee. 

The question of the residence of the two Boone children 
is governed by the facts and is a most important question. 

The appellant alleged in his verified complaint filed in 
Forsyth County, North Carolina Superior Court oji April 



3 


16, 1941, that he was then a resident of that County and 
listate. (Appellant’s App. 7); the trial judge in North Car¬ 
olina found as a fact (it was undisputed) “that the idam- 'fry 
tiff, the defendant and the said children are residents of 
the State of North Carolina.” (Appellant’s App. 12j) and 
in the District of Columbia the Court found as a fact ^ that 
the removal of said children and of respondent to said tem¬ 
porary residence in the District of Columbia did not effect 
or change the domicile of said respondent or said children 
in said Forsyth County, where the suit relating to the) cus¬ 
tody of said children was pending for hearings ancjl de¬ 
cision, and where said suit was later brought to a hearing 
and decided on July 2, 1941”. (Appellant’s App. 25.) 

According to appellant’s testimony he made an elaborate 
effort to change his residence after he gave his testimony 
in the Forsyth County Superior Court, on June 23, 1941. 

On that very night he notified his bookkeeper in Winston- 
Salem to close his office, which was open at the time; thej fol¬ 
lowing day he notified the bank of which he was a director 
that he would resign; on the same day he \rrote letters to 
various connections in North Carolina advising them that 
he had changed his domicile, along with notifying the taking 
and voting authorities that he would no longer be a tax¬ 
payer or a voter in North Carolina; he started looking for 
a home in Washington; he changed his will and did many 
other things along that line to change his legal residence 
(Appellant’s App. 45-46). 

All of these things must not only have made June 24,1941, 
a busy day for the appellant but must also make an inquir¬ 
ing mind ask the reason why. It is respectfully submitted 
that the position taken by the appellant in the instant pro¬ 
ceeding furnishes the answer. May we drive the point heme 
by asking what would probably have been the appellant’s 
position if the North Carolina decision had been favorable 
to him? Having invoked the jurisdiction of that Court, ilnd 
not having challenged the jurisdiction at any time as the 
case progressed to the North Carolina Supreme Court by 
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appeal and petition for certiorari, denial of certiorari, and 
denial of a petition for rehearing, to the final dismissal of 
the appeal on January 7, 1942, (Appellant’s App. 3-4) it 
must be assumed that appellant would have claimed the 
benefit of a favorable decree. Can he succeed in setting at 
naught the decree as it was written by Judge Rousseau? 

We respectfully submit that the answer is “No”, and 
assign the following reasons: 

The North Carolina Court had jurisdiction of the parties 
and of the subject matter: 

Both parents were residents of that State. The appellant 
was located in Washington, D. C., in the military service of 
the United States at the time and had been since November, 
1940, as his duties called him there. The children could 
only have been taken there temporarily, and they could not 
have changed their residence of their own volition because 
of their tender years. It is elementary, we think, that the 
residence of the parent, who has the custody of the children, 
is the residence of the child. 

Furthermore, no question was raised by the appellant as 
to the jurisdiction of the North Carolina Court. He strenu¬ 
ously contested the application of the appellee for the cus¬ 
tody of said children, and vigorously challenged and 
assailed her right thereto. During the progress of the 
hearing he not only never took the position that Winston- 
Salem, North Carolina, was not the residence of himself or 
his children, but never informed the Court that he had de¬ 
cided to change his residence on June 23, 1941, the day that 
the hearing began. The defendant filed voluminous affi¬ 
davits, testified in his own behalf as a witness, but never 
made any claim or pretense that the children were residents 
of the District of Columbia, and that the Court was without 
jurisdiction to determine their custody. The question of 
custody was raised by the answer of the mother, the defen¬ 
dant in that case, and was the major issue before the Court 
as the right of the appellant to a divorce was not chal¬ 
lenged. The case was continued on motion of the appellant 
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from June 24, 1941, until July 1, 1941, in order to gi^e the 
appellant further time to file affidavits, and after a full 
hearing, the judgment awarding the custody of the children 
to the mother was rendered on July 2nd. While the cause 
was pending, it certainly was not within the power bf the 
appellant to change the residence of the children as lie has 
attempted to do. In this instance there was no charge in 
the physical situation of the children, and as the appellant 
had voluntarily coine into the North Carolina court assert¬ 
ing that he was a resident of said State, and entitled to a 
decree of divorce because of the facts alleged in his com¬ 
plaint, he could not, after the defendant, the appellee herein, 
had answered, and the Court had entered upon a hearing, 
suddenly change his own residence and the residence cff his 
children for the purpose of depriving the Court o|f its 
jurisdiction. 

This position, we think, is sustained by the recent cajse of 
Em rich v. McNeil, App. D. C., Case No. 7864 decided 
March 30, 1942, unreported, 126 F. (2d), 841, which |says 
that from principles long recognized in the District, yhen 
chancery once acquires jurisdiction over a subject majtter, 
it will continue to exercise that jurisdiction so long, ai^d so 
often, as occasion shall require it for the purpose of making 
its decree effective and of granting full and final relief in 
the premises. The Court states the rule in the following 
language: 

“This is true even as between courts of concurrent 
jurisdiction—the Court which first acquires jurisdic¬ 
tion retains it; and it is true as between Courts of dif¬ 
ferent states (citing in the note Rosenberger v. Rosen- 
berger, 68 App. D. C., 220, 95 F. 2d, 349), unless the 
welfare of the child requires that the Court of the state 
to which it has been physically removed should assume 
control.” 

The trial Court had the exception clearly in mind in 
ruling at the beginning of the instant hearing: “As I under¬ 
stand the law in this case, the judgment of the Cour| in 
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North Carolina, is conclusive as to the situation as it existed 
at the time of that judgment. However, if it now appears 
that the interests of the children—and they are the only 
interests which the Court should consider—requires any 
change in their custody, I think that the Court has jurisdic¬ 
tion to make it.’’ (Appellant’s App. 29). 

The principle established by the great weight of authority 
is to the effect that when an award of custody is made by a 
court of competent jurisdiction, such award is final and con¬ 
clusive as to all matters involved, and comes within th e full 
faith and credit clause of the Federal ConstitutionT" 

Jxosenbcrger v. Bosenberger, 68 App. D. C., 220, 95 F. 
2d, 349; Church v. Church, 50 App. D. C., 237, 270, F. 359; 
Geary v. Geary, 20 A. L. R., 809. 

The foregoing cases are in line with the consensus of 
opinion and sustain the principle that the courts of each 
State are bound by a custody decree of a sister State, as to 
all matters in controversy when the decree was rendered, 
and that such decrees cannot be changed except upon proof 
of changed conditions arising thereafter. 

The appellant on page 12 of his brief cites the case of 
Wear v. Wear, 130 Kansas, 205, 285 Pacific 606; 72 A. L. R., 
425. A careful reading of the opinion in that case indicates 
that it is directly in support of the position of the appellee, 
and that the fact situation is very similar to that in the case 
at bar. In the Wear case both parties were residents of 
Oklahoma, and the husband took his personal belongings 
and went to Kansas with the purpose of establishing a resi¬ 
dence and domicile for himself in that State, and shortly 
thereafter, the wife sent the child to Kansas to visit rela¬ 
tives with whom the husband was staying. Soon thereafter 
the wife brought in Oklahoma an action for divorce against 
her husband. The husband appeared in that case and set 
up, among other things, that the child was visiting in 
Kansas. He contested the ground for divorce alleged 
against him by his wife. The Court held that the wife was 
the proper person to have the custody of the child; that the 
child was a resident of Oklahoma, and entered a decree of 
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divorce in favor of the wife, and gave her the custody df the 
child. The child was not present in Oklahoma at the time 
the action for divorce was brought, nor at the time i: was 
tried. Soon thereafter, the wife went to Kansas and 
brought a habeas corpus proceeding against her husband 
for the custody o^'.the child, relying upon the decree in the 
Oklahoma case. . The Court held that since the case had 
already been litigated in Oklahoma where the husbanc. vol¬ 
untarily appeared and contested the right of the wife to the 
custody of the child, that the decigg^iiu Okl a h o Hia wns bind¬ 
ing and conclusive upon the courts of KansaJ. The only 
difference between the Wear case and the instant cash, as 
w’e see it, is in the Wear case the respondent voluntarily ap¬ 
peared in the Oklahoma case and submitted himself an((l the 
questions involved to the jurisdiction of the Court. Ii| the 
instant case, the appellant voluntarily brought suit in the 
Superior Court of North Carolina, and invoked its jurisdic¬ 
tion in his behalf. He alleged in his complaint and testified 
upon the trial that he was a resident of said State, which 
allegation and proof were absolutely essential under the 
laws of said State for him to obtain a divorce. Having clone 
this, he now, in this Court, undertakes to challenge the jur¬ 
isdiction which he invoked, and asks the Court to adjudge 
the decree rendered in North Carolina a nullity. We think 
under the foregoing authorities his position is absolutely 
untenable and that he is precluded by the North Carolina 
decree as to all matters that were determined thereby. 

There is also an annotation in Wear v. Wear , 72, A. L. R., 
441, which is supplemented in 116, A. L. R., 1299. It will be 
observed that in these annotations the majority rule; is 
stated to be that except as fraud or want of jurisdiction may 
affect their validity, decrees awarding the custody of chil¬ 
dren are to be given full effect in other states under the full 
faith and credit clause of the Constitution. In the case at 
bar there is no suggestion of fraud, and under the above 
authorities we cannot see how there can be any questiorj as 
to jurisdiction. 
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We also think that appellee’s position is supported by the 
case of Burrowes v. Burrowes, 64 App. D. C. 392, 78 Fed. 2d 
742, in which the whereabouts of the child was unknown to 
the plaintiff when he filed his suit in North Carolina, in 
which he was awarded the custody. The North Carolina 
judgment was upheld in the District Court and the United 
States Court of Appeals for the District of Columbia. 

II. 

The Court below correctly denied appellant the right to 
offer evidence as to the wife’s conduct and character prior 
to the date of the rendition of the North Carolina decree, 
July 2,1941. 

We therefore disagree with the argument on behalf of 
appellant that he should again be permitted to go back in 
the charges which he has made regarding his wife’s char¬ 
acter. The record indicates that he had done this before 
the Court in North Carolina and clearly indicates that he 
had charged her with adultery. After a full hearing the 
Court did not sustain the charge, but found otherwise. 
(Appellant’s App. 13). The appellant does not allege that 
there are any new facts which he did not bring out before 
the North Carolina Court. Upon what theory should he 
now be permitted to hear these same charges in the Courts 
of the District of Columbia? Can litigants present the 
same questions over and over and ask for new decisions? 
We respectfully submit that to permit this would be con¬ 
trary to all established rules of American jurisprudence. 

We further respectfully submit that the argument of the 
appellant that “had the lower Court permitted the husband 
to show the conduct of his wife since the birth of the chil¬ 
dren we are confident that it would have reached the con¬ 
clusion that the welfare of the children was best subserved 
by their remaining with the father in the District of Colum¬ 
bia”, is a fallacious argument. The Judge in North Caro¬ 
lina to whom the matter was submitted did not reach that 
conclusion, and there is nothing to indicate that this would 




have been the conclusion of the Court in the District of 
Columbia. We think it would have been otherwise, j The 
entire argument on this point is clearly an effort on the part 
of the appellant to relitigate a question which has been fully 
heard in a Court of competent jurisdiction where a learned 
and painstaking Judge heard evidence for two days and 
then at the appellant’s request continued the case for a 
week for the appellant to make a further showing and then 
spent two more days on the matter. 

We feel that we should not leave this point without direct¬ 
ing the Court’s attention to the part of the argument in 
commendation of Major Boone in having been appointed 
Executor and Trustee by his wife’s mother and fatherj and 
say that counsel for the appellant have apparently over¬ 
looked Mrs. Boone’s testimony that these things were (mat¬ 
ters being litigated (Appellant’s App. 74-75) and, of course, 
the official reports showing the result are available. The 
very fact that it was necessary to litigate these masters 
argues a different conclusion than the conclusion indicated 
in Appellant’s brief. But why speculate on certainties? 
This Court can take Judicial knowledge of the decisions of 
the North Carolina Supreme Court. We refer the Court 
to the case of Liglitner v. Boone reported in Volume [220, 
N. C., page 78; 19 S. E. 2d, 144. j 

III. 

There was no showing before the Trial Court that any 
substantial change of conditions affecting the welfare of 
the children had occurred since the date of the North Caro¬ 
lina decree, July 2, 1941. 

Here again, we think the appellant clearly missed the 
point as to what amounted to such a substantial change of 
conditions affecting the welfare of the children as to require 
the Court of the District of Columbia to take them from the 
custody of their mother who was entitled to it under the 
North Carolina award and to assume control of the childr|en. 
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The theory of the appellant as disclosed from the testi¬ 
mony offered by him and from the line of argument used 
by his counsel is that appellant could remove from an apart¬ 
ment and neighborhood of one type into a private dwelling 
in a more affluent neighborhood and thus by his act deprive 
the mother of her right of custody and set at naught the 
judgment under which she was awarded the custody. To 
state the proposition is to show the fallacy of it. The cor¬ 
rect rule necessarily results from facts “involving the fit¬ 
ness of the custodian or otherwise threatening immediate 
danger to the life, health, morals or welfare of the children 
and calling for emergency action by the Courts of the Dis¬ 
trict” to use the language of Mr. Justice Miller in the case 
of Roscnberger v. Rosenberger, supra. The question then 
is whether or not there has been such a change. 

We think the answer is clearly in the negative. The fact 
situation shows more forcibly than any argument that the 
appellant had merely run away from the North Carolina 
jurisdiction while the mother continued her efforts step by 
step, meeting appellant’s resistance at each step, through 
the Courts there until the appellant exhausted all avenues 
of appeal. This was completed on January 7th, 194:2, and 
the petition herein was filed on February 5th, 1942. The 
fact situation speaks for itself. The mother was depending 
on the Courts to obtain her rights and to protect the wel¬ 
fare of her children while the appellant after bringing the 
action in North Carolina and participating therein” failed 
and refused to perform the terms of the order of said Supe¬ 
rior Court of North Carolina by delivering said minor chil¬ 
dren to the petitioner herein or to return them to the 
jurisdiction of the North Carolina Court for the execution 
of said order of July 2nd, 1941, and has continuously since 
said date of July 2nd, 1941, retained the custody of said 
children in the District of Columbia contrary to the terms 


of said order”. (Appellant’s App. 25). 

In addition to the finding of fact set forth in quotations 
in the preceding paragraph, the District Court in findings 
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of fact #7 and #8 (Appellant’s App. 25-26) after hearing 
evidence found as a fact “that there has been no substantial 
change in the circumstances of the petitioner or respondent 
since the date of the aforesaid order awarding custody of 
the minor children # * * and that the condition with re¬ 
spect to the care and custody of said children remains sub¬ 
stantially the same now according to the evidence in this 
cause as of said date of July 2nd, 1941” and “that from the 
evidence submitted to this Court the life, conduct, and char¬ 
acter of the petitioner herein since July 2nd, 1941, has teen 

7 I 

proper and exemplary; that the home she has provided for 
the care of said children has been proven suitable and satis¬ 
factory for their upbringing; that her financial faculties 
have been shown to be sufficient for their reasonable (Jare 
anjd support and her fitness as their mother to have t|ieir 
custody was established by the Court in North Carolina ^nd 
no reason has been shown affecting her fitness to have the 
custody of said children as so determined by the Nbrth 
Carolina Court.” | 

The applicable rule of law is supported by abundant 
authority and to avoid multiplying the authorities, we will 
only quote from the case of Sears v. Sears, 67 App. D. C., 
379; 92 Fed. 2d 530: 

“The case was heard upon evidence by the lower 
Court and the testimony submitted therein is cbn- 
tained in the present record. The record also contains 
a finding of fact by the lower Court. We may repeat 
what we have said in former cases that the findingsj of 
the trial justice who has seen and heard the witnesses 
will not be disturbed unless it clearly appears that he 
misapprehended the evidence or that his findings wcjre 
against the clear weight of the evidence (citing authori¬ 
ties) ”. 
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CONCLUSION. 

The case at bar was fully heard in North Carolina, and 
the decree rendered therein ends as follows: 

“And this cause is retained for further orders”. 

If and when the children are returned to North Carolina 
the Courts of that State are open to the appellant if at any 
time he has cause to seek a change or modification of said 
decree. But we respectfully submit that he is not entitled 
to the relief he is seeking in this Court. 

In the District Court the appellant was afforded every 
opportunity to show a change of condition arising subse¬ 
quent to the decree in the North Carolina Court. The 
Court gave him a very wide latitude in this regard, but his 
Honor found as a fact and held as a matter of law, that he 
had not shown any material change in conditions and none 
to rebut the finding of the North Carolina Court that the 
appellee was a fit, suitable and proper person to have the 
custody of the children. All of the evidence is to the effect 
that she is a fit and suitable person to be awarded their cus- 
todv, and we think that his Honor was entirelv correct in 
both his findings of fact and conclusions of law upon the 
evidence; and that in granting the writ of habeas corpus, 
he followed the well established precedents of this court and 
the great weight of authority as laid down by the courts of 
this country. 

The appellant had his day in Court as to all matters in¬ 
volved in the hearing in Forsyth County, North Carolina, 
from which he never perfected his appeal, and we submit 
that he cannot complain now because he was not permitted 
to try over again the same questions involved in that 
litigation. 

Robert H. McNeill, 

Attorney for Appellee. 

1927 K Street, N. W., 

J. E. Shipman, Washington, D. C. 

M. Ryan McCown, 

Of Counsel. 

Washington, D. C. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


No. 8251. 


DANIEL F. BOONE, Appellant, 
v. 

MARTHA LIGHTNER BOONE, Appellee. I 


REPLY BRIEF FOR APPELLANT. 


As we understand the brief tiled herein for the appellee, 
it does not answer the principal contentions of the appel¬ 
lant and since the welfare of two young children is involved 
in this case, the appellant deems it appropriate to file 
this reply brief, and while in some instances the matter con¬ 
tained herein might perhaps have been included in the main 
brief, yet we feel that the earnestness of appellant’s posi¬ 
tion cannot be over-emphasized. 

1. The North Carolina Court had no Jurisdiction Because 
the Children Were Not in the State of North Carolina at 
the Time the Order of Custody Was Made. We believe the 
lower Court erred in holding that the “domicile of the par¬ 
ents would be the domicile of the children” (App. 30). 
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The most recent case in point is Rogers v. Rogers, 
No. 8203, decided by this Court on October 12, 1942. 
This was a case involving the definition of residence and 
domicile in the District of Columbia and your Honors ad¬ 
hered to the rule laid down by the Supreme Court of the 
United States in District of Columbia v. Murphy , 314 U. S. 
441, 454: “that persons are domiciled here who live here 
and have no fixed and definite intent to return and make 
their homes where they were formerly domiciled.” 

The testimony in this case is uncontradicted that the 
Boone children were brought to the District of Columbia on 
November 1, 1940, long before any litigation was started in 
North Carolina, and have never been in the State of North 
Carolina since. On June 23, 1941, the father, living here 
with the children, abandoned all ties in the State of North 
Carolina. His steps in that direction are partially set forth 
on pages 45 and 46 of the Appendix and page 3 of Appellee’s 
brief. 

At the time of the North Carolina litigation, the Boone 
children had lived in the District of Columbia for a consider¬ 
able period of time and were domiciled therein. The fact 
that their father claimed to be a resident of North Carolina 
in that litigation does not make the children residents of 
that state, when, in fact, they never left the District of Co¬ 
lumbia. 

As stated in the Shcehy case, 88 N. H. 223; 107 A. L. R. 
635; 186 A. 1, on page 11 of our main brief 

“the jurisdiction of the Court to regulate the custody 
of infants found in the jurisdiction does not depend 
upon the domicile of the parents.” 

To the same effect is the opinion of Justice Cardozo in 
Finlay v. Finlay , 240 N. Y. 429; 148 N. E. 624. 

“The jurisdiction of a state to regulate the custody 
of infants found within its territory does not depend 
upon the domicile of the parents. It has its origin in 
the protection that is due to the incompetent or help- 
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2. The Trial Court Should Have Gone Behind the North 
Carolina Judgment. One of the issues in this case is tljie fit¬ 
ness of the mother to be the custodian of the two children. In 
trying to find out whether she is fit or not, her past life |inust 
be considered in connection with the changed circumstances. 
As the court said in the Sheehy case (supra) 

“although the Court could not consider such evidence 
for the purpose of altering, reconsidering, revising 
or reversing the New York decree, it was necessary for 
him to consider it on the question of changed circum¬ 
stances. Unless the original circumstances are before 
the Court, it cannot be told whether or not those cir¬ 
cumstances have changed.” 

In another case, Pronty v. Pronty, 105 P. 295, the Court 
said: 

“Evidence of prior acts of misconduct may be ad¬ 
missible if it can be said to have a direct bearing upon 
the issue of present unfitness.” 

In the case of Griffin v. Griffin, 95 Ore. 78, 187 P. 598, 
quoted in part on page 10 of our main brief, the Court |fur- 
ther held : 

“It is strenuously urged by counsel for appellant 
that the trial court erred in admitting and considering 
testimony of facts and circumstances occurring ppior 
to the rendition of the decree of divorce. In view 
of the fact that the welfare of the children is the para¬ 
mount question for the consideration of the Court and 
also taking as a guide the rule prevailing in California 
in such proceedings in arriving at a determinatioii of 
what is best for the children, the Court proceeds ujion 
new facts occurring since the rendition of the dectee, 
considered in connection with facts formerly estab¬ 
lished upon hearing in the divorce case . (Emphisis 
supplied.) I 
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To the same effect is 

Ross v. Ross (89 Colo. 536, 5 Pac. (2nd) 246) 78 A. 

L. R. 313. 

“It is said that the trial court erred in considering 
evidence of matters that occurred prior to the entry 
of the decree awarding custody to the mother. 

“While it is true that ordinarily a custody order 
should be modified only when the conditions have 
changed since the order was made, or material facts 
previously unknown have been discovered, it is also 
true that in certain circumstances the Court may con¬ 
sider evidence introduced prior to the decree. . . . 

“There was introduced some evidence relating to the 
mother’s conduct before the signing of the divorce de¬ 
cree and some relating to her conduct thereafter. The 
former conduct shed some light upon the latter, and 
enabled the court to form a more accurate judgment 
concerning the moral character of the latter. 

“We cannot say that the court erred in considering 
the evidence objected to.” (Emphasis supplied.) 

It is thus manifest that the trial court erred 
when he foreclosed the appellant from showing the 
previous character and reputation of the appellee 
and held that the appellant had had ample oppor¬ 
tunity to contest the issue of c.ustodv in the North Carolina 
Courts. The record itself clearly shows (App. 8, 15 to 20, 
inclusive) that the appellant had very little opportunity to 
present a complete case. 

Furthermore the trial court had before him a charge that 
the appellee had been guilty of gross misconduct and dis¬ 
solute habits (App. 18). The record also contains the find¬ 
ings of the North Carolina Court stating the appellee “was 
guilty of some indiscretions” (App. 13). The testimony of 
the appellee herself was sufficient notice to the trial court 
that the best interests and welfare of the children required 
complete investigation as to appellee’s prior conduct. It is 
unreasonable to suppose that appellee’s character changed 
within eight months after the rendition of the North Caro- 
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lina decree, and with the charges against appellee’s charac¬ 
ter, it can hardly be said to be to the best interest an(jl wel¬ 
fare of the children to determine fitness in such a short! time. 

3. As the North Carolina Court Did Not Pass on the 
Question of Divorce, it Had No Power to Make Any Order 
as to Custody. As stated in the main brief, the proceeding 
in North Carolina was one for absolute divorce. No divorce 
has ever been granted and no reference to a divorce is made 
in the order of Judge Rosseau awarding the children to the 
mother. It has been repeatedly held by this court] and 
courts of other jurisdictions, that in a matrimonial action, 
whether annulment, divorce, or separation, the cou^t is 
powerless to award custody when it fails to enter a judg¬ 
ment or decree on the primary issue involved. 

In the ease of Towson v. Tows on, 49 App. D. C. 45, this 
court stated that in a suit by the wife for a limited divorce, 
where it found her allegations not sustained by the evidence, 
then it is without power to award her the exclusive custody 
of the children or permanent alimony. In its opinion the 
court cites the leading New York case of Davis v. Davis. 75 
N. Y. 221, as follows: 

“* * * It would be an anomaly in legal proceedings 
to allow a complainant, who had failed to establish a 
claim to the principal relief sought, to have a debree 
against the defendant for the mere incidents of that 
relief. 

* * In this case, the plaintiff by her suit invoked 
the jurisdiction of the court to grant her a separation 
under statute. She failed to make a case for divorce 
and the defendant was, we think, entitled to a judgment 
of dismissal. The court was not authorized in (his 
action after having denied judgment of separation to 
award the plaintiff the custody of the children. * # * 
(Emphasis supplied) 

In Finlay v. Finlay, (supra) Mr. Justice Cardozo saidp 

“The statute permits a judgment fixing the custody 
of children as an incident to a judgment for divorce or 
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separation. If a divorce or separation is refused, jur¬ 
isdiction is not retained to adjudicate the incident upon 
the failure of the principal. Relief must then be sought, 
not in the statutory action for divorce or separation, but 
by recourse to other remedies.” (Emphasis supplied) 

In People ex rel. McCanliss v. McCanliss, 255 N. Y. 456; 
175 N. E. 129, (decided February 10, 1931), the Court of 
Appeals, speaking through Mr. Justice Cardozo observed: 

‘ ‘ For all that we can know at this time, the husband, 
when he proceeds to the trial of the action of annul¬ 
ment, will fail in his attempt to invalidate the marriage. 
If his complaint shall be dismissed, there ivill he no 
power in that action to adjudicate the custody.” 
(Emphasis supplied) 

In Fein v. Fein, 261 N. Y. 441; 185 N. E. 693, (decided 
April, 1933) which was an action for separation, the Court 
of Appeals held that, where neither party was granted a 
decree of separation, the trial court was wholly without 
power to make any custody award. 

And in the case of Rosenberg v. Rosenberg, 241 N. Y. 
App. Div. 411, 272 N. Y. S. 789, the court said in part: 

“But having dismissed the complaint, the court had 
no authoritv to make anv direction concerning alimonv 
or the custodv and support of the children of the par¬ 
ties.” 


In the action at bar the North Carolina court said noth¬ 
ing about a divorce (App. 3), but nevertheless granted the 
custody of the children to the wife in the same action, and 
clearly violated the principle that “jurisdiction is not re¬ 
tained to adjudicate the incident upon the failure of the 
principal.” 

4. The North Carolina Decree is Not a Final De¬ 
cree and is not Entitled to Full Faith and Credit. 

It is apparent from the record that the Court below consid¬ 
ered the judgment of the North Carolina Court as being 
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final and conclusive and, accordingly, entitled to fuff faith 
and credit under the Federal Constitution (App. 23, 31, 32) 
(Appellee’s Brief p. 6). The trial court stated in hi!s Con¬ 
clusions of Law that he was “bound by the terms of the 
final judgment” of the North Carolina Court. (App. 26.) 
However, the judgment here sued upon was not and is not 
final or conclusive. 

The North Carolina judgment upon its face lacks the 
necessary ingredients of a final judgment so as to pe en¬ 
titled to full faith and credit under the Federal Constitu¬ 
tion, since: 

1. The principal issue in the North Carolina action (di¬ 
vorce) is still pending for trial. 

2. The judgment itself states that the cause “is retained 
for further orders” and therefore is not final. 

It is elementary law that a judgment must be fina) and 
conclusive in order to come within the full faith and cjredit 
provision of the Federal Constitution (Article IV, ppr. 1, 
sec. 1). | 

The most recent case on this point in the District of Co¬ 
lumbia is the one of Operative Plasterer’s and Cefnent 
Finishers International Association of the United, Stages & 
Canada v. Case , 68 App. D. C. 43. Your Honors reaffirmed 
the well established rule in the following language: 

“The instant suit upon a North Carolina judgment 
is brought in the District Court of the United Stated for 
the District of Columbia under the full faith and credit 
clause of the United States Constitution providing that: 

“ ‘Full Faith and Credit shall be given in each 
state to the * * * Judicial Proceedings of every other 
State.’ 

Under that e £lause the courts of one state need give no 
greater effort to a judgment of the courts of another 
than that judgment has in the latter; for example, if 
a judgment is inconclusive in a state where rendered, 
it is equally inconclusive in a sister state.” (Emphasis 
supplied) 




8 


In Barnes v. Lee, 128 Or. 655, 275 P. 661, the court stated: 

‘AVe refrain from a consideration of the testimony 
brought out in this case, as it would serve of no useful 
purpose, and, in our opinion, there is only one question 
to be settled, and that is, under all considerations, what 
is best for the child? We do not feel ourselves bound 
by the decree of the Oklahoma court in either of the 
proceedings mentioned, as neither was final, but in both 
instances the custody was only granted ‘subject to the 
further order of the court’, and while the judgment is 
a finality, which the courts of this state must respect 
as to the divorce, it is not such a final judgment as 
the courts of this state are bound to carry out as to the 
custody of the child. In any event such a decree is only 
advisory. A decree in a divorce proceeding, which 
grants to one of the parties the custody of a child sub¬ 
ject to the further order of the court, while it may be 
a final decree for the purpose of an appeal, is not a final 
decree within the ‘full faith and credit’ clause of the 
Constitution of the United States, so far as the ques¬ 
tion of custody is concerned, when raised in a State 
other from that in which the decree was rendered.” 

In the well considered case of People Ex Rel Multer v. 
Multer, 175 X. V. S. 526, the same question arose upon 
a habeas corpus proceeding to determine the right of the 
relator to the custody of an infant seven years of age. 

The relator based his right to the custodv of the child 
upon a judgment or order made by the Probate Court in the 
state of Massachusetts. A Massachusetts statute gives the 
Probate Court power to make decrees relative to the care, 
custody, education, and maintenance of infant children, and 
to determine which of the parents of such children shall be 
entitled to such custody. 

The Probate Court in Massachusetts had signed an order 
“that said Virgilo Multer have custody and possession of 
said minor child until the further order of the court, * * V’ 

It was the contention of the relator in that case that the 
said order was of such a character that it came within the 
full faith and credit requirement of the Federal Constitu- 
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tion. The defendant, on the other hand, contended that the 
order was merely interlocutory and therefore not entitled 
to such full faith and credit. The court in that case stated 
as follows: 

“Xo question becomes res adjudicata until it is 
settled by a final judgment, and has no application to 
ail interlocutory order. I am convinced that the defen¬ 
dant’s contention is correct. The authority of the 
Probate Court is that it ‘shall determine which oi[ the 
parents of such children shall be entitled to such'cus¬ 
tody in accordance with the law relative to the custody 
of children whose parents have been divorced’. * * * It 
thus appears that the Probate Court was without 
power to make a final decree and for all time fix the 
status of the child.” 

In the leading case of Lyn/le v. Lyndc, 162 X. Y., 40b, 56 
X. E., 979, it appears that an action was brought upon a dual 
decree of the Court of Chancery of the state of Xew Jersey 
which adjudged that the plaintiff was entitled to recover 
a certain sum which had accrued for alimony, and fun her 
requiring the defendant to pay permanent alimony at the 
rate of eighty dollars ($S0.00) per week. 

The Xew York Court of Appeals in a review of the law 
under consideration states: 

“With respect to how far the Supreme Court of this 
state will enforce the final decree of the Xew Jersey 
Court, I think the determination of the Appellate Di¬ 
vision to be quite correct. The action was to recover 
upon a final decree of the court of another state, whi ch, 
being rendered with jurisdiction over the person of 
the defendant, is to be deemed conclusive, in so far as 
it adjudged the defendant to be indebted to the plain¬ 
tiff at the date of its rendition. * * * So far as it m^de 
provisions for the payment of alimony in the futdre, 
it remained subject to the discretion of the Chancellor 
and lacked collusiveness of character. The Chancel¬ 
lor’s action was not final on the subject. As he ob¬ 
served in referring to the laws of Xew Jersey; ‘ihe 
statute exhibits an intention that the subject shall be 
continuously dealt with according to the varying con- 
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ditions and circumstances of the party’. The provision 
of the Federal Constitution, which requires that full ! 
faith and credit shall he given to judicial proceedings 
of another state, in my opinion should be deemed to re- , 
late to judgments, or decrees, which not only are con¬ 
clusive in the jurisdiction where rendered hut which 
are final in their nature .” (Emphasis supplied.) 

In the case of Crayne v. Crayne, 54 New 205; 13 P. (2) 

222, decided on August 4, 1932, the court stated: 

“It is well settled that the doctrine of res adjudicata 
is available only after a final decree has been entered. 

* * * The prevention of the retrial of such litigated 

points in another action is the purpose of the full faith ' 
and credit requirement of the Federal Constitution, and 
that purpose would be largely frustrated if anything 
short of a final judgment were permitted to prove a 
bar to an action upon the principle of res adjudicata. 
Interlocutory orders or judgments will not, therefore, 
operate as res adjudicata.” 

In the case of Cooke v. Cooke, 67 Utah 371; 248 P. 83, it 
appears that a Canadian Court awarded custody of a child 
to the husband “to remain in his care and custody until the 
court or judge shall make other order to the contrary.” The 
Utah Court in that case held that this was merely an inter¬ 
locutory order and that by the same principle, which pre¬ 
cluded that court from giving full faith and credit to such 
an order, they refused to extend the Doctrine of Comity to 
said order. The Utah court in that case stated as follows: 

“"While the full faith and credit clause of the Con¬ 
stitution applies only to judicial proceedings of other 
states, yet, under the Doctrine of Comity, we are not 
required to give greater effect to an order or judg¬ 
ment of a foreign country than we would to that of a jj 

sister state; and on principle there is no good reason | 

why we, under such doctrine should give greater effect \ 

to an interlocutory order of a foreign country than the I; 

court in which it is rendered could itself give it.” 1 I 


j 





It is interesting to note that the Utah court in reaching 
its decision in the Cooke case, supra, followed and citecj. the 
decisions of Lynde v. Lynde, supra, People Ex Pel. MyXter 
v. Muller, supra, and Ileavrin v. Spicer, 48 App. D. C., 337, 
265 F. 977. 

In the case at bar the North Carolina order expressly 
states that “the cause is retained for further orders”. jThe 
judgment is therefore not “final and conclusive” upon the 
North Carolina Court which rendered it, or any other Court. 

The North Carolina Court has authority and power to 
revise or modify the judgment of custody when the divorce 
issue comes on for hearing again or before. Since the 
judgment is not even binding or final upon the court that 
rendered it, it is much less binding upon the courts of the 
District of Columbia. 

5. Appellee’s Cases Are Not in Point. An examination 
of the cases cited by the appellee reveals that none of th|em 
hold contrary to the position contended for by the appellant. 

Thus in Rosenbergcr v. Rosenberger, 68 App. D. C., 220, 
95 F. 2d, 349, the court stated: 

“A change of residence of the child has been held 
generally to be sufficient change of circumstances to 
reopen the matter and give the courts of the state of 
new residence power to re-examine the needs of the 
child.” 

I 

It will also be interesting to observe that in the Ros^n- 
berger case, supra, this court cites with approval several 
cases relied upon by us to sustain our contention, notably, 
Barnes v. Lee, supra, and Ex Parte Alderman (1911) 157 
N. C. 507; 73 S. E. 126. 

In the ease of Church v. Church, 50 App. D. C. 237; 2|T0 
F. 359, relied upon by appellee, a final decree of divorce jpf 
the Maryland Courts was involved. Custody of the child 
was given to the mother. Our Court of Appeals merely 
held that the custody being in the mother lawfully, an equity- 
proceeding, and not habeas corpus, was the proper remedy. 


12 


In the case of Burr owes v. Burrowes, 64 App. D. C. 392; 
78 Fed. (2) 742, no point was apparently made of the fact 
that the North Carolina order of custody was merely inter¬ 
locutory and provided: 

“pending the determination of the issues in this action” 
and “this matter is retained for further order.” 

Had this phase of the case been raised and called to the 
attention of the Court, it is quite possible that a different 
conclusion might have been reached. Furthermore the facts 
in the case show that at the time the North Carolina order 
for custody was entered, the child was actually and physi¬ 
cally in that state and that the mother specifically consented 
to a subsequent order of custody. 

The case of Emrich v. McNeil , App. D. C. Case No. 7864 
decided March 30,1942,126 F. (2d) S41, is also relied upon 
by the appellee but is not in point. That case involved the 
validity of a money judgment and custody was in no wise 
involved. 





CONCLUSION. 


In conclusion it should be stated with due deferene^ and 
in justice to the lower court, that while appellant 
has at all times denied the validity of the I^orth 
Carolina decree, the question of its invalidity because (j»f its 
interlocutory nature, is now raised, in so many words, for 
the first time, but inasmuch as the welfare of 2 children is 
involved, and we feel that your Honors are desirous of hav¬ 
ing all pertinent questions presented, and the law slibuld 
be settled in this jurisdiction, we have deemed it our duty 
to go somewhat beyond the scope of a usual reply brief. 

We earnestly contend that the Judgment of the lower 
court should be reversed. 
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